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To the Honorable Court of Appeals of North Carolina: 

Plaintiff Christopher J. Anglin (“Plaintiff”) filed to run for a seat on the North 

Carolina Supreme Court approximately three weeks after changing his registered 

party affiliation.  Thereafter, in an effort to avoid voter confusion, the General 

Assembly passed Session Law 2018-130 (the “Session Law”), requiring that the 

registered party affiliation or unaffiliated status for a judicial candidate be shown on 

the November ballot only if that candidate’s registered party affiliation or unaffiliated 

status was the same both at the time the candidate filed to run for office and 90 days 

prior to that filing.  Plaintiff brought suit challenging the constitutionality of the 

Session Law.   

On 13 August 2018, the Honorable Rebecca Holt, Wake County Superior Court 

Judge, enjoined portions of the Session Law as it applies to Plaintiff.  Doing so was 

in error because Plaintiff failed to establish that he is entitled to the extraordinary 

relief sought—barring enforcement of the Session Law before the election.  The 

Session Law does not deprive Plaintiff of due process or burden his associational 

rights and, therefore, the Session Law should not be enjoined. 

Petitioners Philip E. Berger, in his official capacity as President Pro Tempore

of the North Carolina Senate and Timothy K. Moore, in his official capacity as 

Speaker of the North Carolina House of Representatives (“Petitioners”) appealed the 

trial court’s preliminary injunction.  They now petition this Court to issue a writ of 

supersedeas under N.C. R. App. P. 23 and also move under N.C. R. App. P. 8 for a 
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temporary stay of that preliminary injunction.  The Court should issue the writ and 

grant the temporary stay for the following reasons: 

 Petitioners will suffer irreparable harm if the Court does not issue the 
writ because their appeal may become moot if the North Carolina 
Bipartisan State Board of Elections and Ethics Enforcement (the 
“Board”) prints the election ballots (with the party affiliation 
information barred under the Session Law) before this appeal is 
resolved.   

 Petitioners can establish a likelihood of success on appeal necessary for 
the Court to exercise its reversionary power here.   

 The matters underlying the trial Court’s preliminary injunction are time 
sensitive, necessitating expedited consideration and issuance of a stay 
while the Court considers the petition.   

For these reasons, President Pro Tempore Berger and Speaker Moore request 

that the Court grant the petition and issue the writ so that no election ballots can be 

printed before the Court resolves the merits of the underlying appeal.  Because of the 

potential that their appeal could become moot if the Board prints the November 

election ballots in compliance with the trial court’s preliminary injunction (and in 

contravention of the Session Law), Petitioners also request that the Court grant a 

temporary stay that would give our appellate courts more time to consider the 

petition while staying the preparation of the ballots for the November 2018 election 

until 1 September 2018 or earlier if so ordered by the appellate courts.  

FACTS 

A. North Carolina’s 2018 Judicial Election Process 

In October 2017, the General Assembly enacted Session Law 2017-214, which 

cancelled the 2018 primaries for all candidates seeking election to the district courts, 

the superior courts, or the appellate courts.  2017 N.C. Sess. Laws 214, § 4(a).  Under 
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Session Law 2017-214, judicial candidates had to indicate the political party with 

which they were affiliated on their notices of candidacy or, alternatively, note any 

unaffiliated status at the time of filing to run for judicial office.  Id. § 4(b).  The 

November 2018 general ballot was to reflect the self-identified party designation or 

unaffiliated status of all judicial candidates.  Id.     

B. Plaintiff’s Candidacy 

Plaintiff changed his registered party affiliation from the Democratic Party to 

the Republican Party on 7 June 2018, by filing the necessary documentation with the 

Wake County Board of Elections.  (Ex. 2 – Compl. ¶ 25.)  Just 22 days later and on 

the last day of filing, Plaintiff filed his candidacy for associate justice of the North 

Carolina Supreme Court.  (Id. ¶ 26.)  At the time Plaintiff filed, only Justice Barbara 

Jackson and Anita Earls had filed to run for the Supreme Court seat.  (Id. ¶ 28.)   

C. Passage of the Session Law 

On 4 August 2018, the General Assembly passed “An Act to Clarify Political 

Party Disclosure on the Ballot for Judicial Races in 2018,” over the Governor’s veto.  

See 2018 N.C. Sess. Laws 130.  The Session Law applies the same 90-day lookback 

period already established for all other partisan elections under N.C. Gen. Stat. 

§ 163A-973 to judicial races.  Id. § 2.  Under the Session Law, if “the candidate’s 

political party affiliation or unaffiliated status is the same as on their voter 

registration at the time they filed to run for office and 90 days prior to that filing, the 

political party designation or unaffiliated status shall be included on the ballot.”  Id. 

§ 1 (amending 2017 N.C. Sess. Laws 214, § 4(b)).  If candidates’ party affiliation or 
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unaffiliated status is not the same as on their voter registration at the time of filing 

and 90 days prior to that filing, candidates can (1) remain in the race and on the ballot 

but with no party affiliation or unaffiliated status to be shown on the ballot, (2) 

withdraw from the race by the close of business on August 8, 2018.  Id. §§ 1–2, 3.1.  

The Session Law’s findings acknowledge “that political organizations and groups 

made efforts to recruit candidates that could confuse voters.”  See 2018 N.C. Sess. 

Laws 130, pmbl.  As expressly stated, the goal of the Session Law is to “reduce the 

opportunity for voter confusion” by “listing only partisan affiliations that a candidate 

has held for 90 days prior to filing” in order.  Id.

D. The Complaint and Temporary Restraining Order 

On 6 August 2018, Plaintiff filed his verified complaint alleging that the 

Session Law violates sections 1, 10, 14, 19, and 32 of the North Carolina Declaration 

of Rights as applied to him.  (Ex. 2 – Compl. ¶¶ 56–71.)  Plaintiff named Petitioners, 

the Board, and its executive director as defendants.  (Id.)  Plaintiff seeks temporary 

and permanent injunctive relief: 

(1) Prohibiting Defendants from enforcing the Session Law or issuing “any 
official state publication to the voting public which states that Plaintiff 
is anything other than a Republican candidate” for the Supreme Court; 

(2) Prohibiting “any change to Plaintiff’s verified designation as a 
Republican candidate” for the Supreme Court;  

(3) Suspending the Session Law’s deadline to withdraw from the judicial 
election;  

(4) Prohibiting ballots for the 2018 election from being printed; and 

(5) Alternatively, allowing Plaintiff to withdraw from the race if his 
temporary and permanent injunctive relief is denied.   
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(Ex. 2 – Compl. at 23–24, ¶¶ (1)–(6).)   

Less than five hours after the filing of Plaintiff’s Complaint, the trial court 

heard arguments on his motion for a temporary restraining order.  Shortly after the 

hearing, the trial court issued a temporary restraining order enjoining the 

enforcement of the Session Law for seven days and suspending the application of the 

deadline for Plaintiff to withdraw until three business days from entry of a final 

ruling on the preliminary injunctive relief.  (See Ex. 4 – Temp. Restraining Order at 

2–3.)   

E. Plaintiff’s Conditional Withdrawal 

After entry of the Temporary Restraining Order, Plaintiff submitted a letter to 

the Board conditionally withdrawing his candidacy.  (See Ex. 9 – Pl.’s Ltr. to the 

Board.)  In that letter and its accompanying affidavit, Plaintiff states that, “in the 

unlikely circumstance that the courts allow [the Session Law] to go into effect, I will 

not allow my party designation to be misrepresented on the ballot,” and encloses a 

conditional candidate withdrawal “to be effective only should the [Board] be ordered 

to take action by a North Carolina court, to finalize and print [the ballot].”  Id. 

F. The Trial Court’s Preliminary Injunction and this Appeal 

The trial court held its hearing on Plaintiff’s preliminary injunction on 13 

August 2018.  After hearing arguments from counsel, the Court orally enjoined the 

Session Law, ruling from the bench that the Board may not print ballots omitting 

Plaintiff’s party affiliations.  The Court also extended its temporary restraining order 
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until it could issue its preliminary injunction, which was distributed to the parties 

that same day.  (See Ex. 7 – Prelim. Injunction.)   

In the trial court’s Order Granting Plaintiff’s Motion for Preliminary 

Injunction (the “Preliminary Injunction”), the Court concludes that the Session Law  

(1) deprives Plaintiff of due process because the law retroactively 

eliminates his vested right to appear on the ballot as a Republican, 

(id. ¶ 3–4),  

(2) places a severe burden on Plaintiff’s right of association provided by 

the North Carolina Constitution without a compelling state interest, 

(id. ¶ 5–8), and 

(3) alternatively, to the extent the Session Law does not severely burden 

Plaintiff’s right of association, the State’s interests are not sufficient 

to justify even a lesser burden. 

The trial court did not address Plaintiff’s claims that the Session Law deprives him 

of equal protection under Article I, §§ 1, 19, violates the State’s free elections 

provision under Article I, § 10, deprives Plaintiff of the right of free speech under 

Article I, § 14, or creates an exclusive emolument in violation of Article I, § 32. 

The Preliminary Injunction enjoins Petitioners and the Board from enforcing 

the Session Law against Plaintiff, authorizing “any change to Plaintiff’s verified 

designation as a Republican candidate” for the Supreme Court, or authorizing ballot 

language or the printing of ballots that state the 90-day requirement pertains to 

Plaintiff’s candidacy.  (Id. at 10.)  The preliminary injunction also stays the August 
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8, 2018 deadline for Plaintiff to withdraw until the trial court can resolve the case on 

the merits.  (Id.)   

On 14 August 2018, Petitioners filed their notice of appeal from the 

Preliminary Injunction.1  (See Ex. 8 – Notice of Appeal.)  Because of the exigencies of 

this case, Petitioners now seek a writ of supersedeas and a temporary stay preventing 

enforcement of the preliminary injunction during pendency of this appeal. 

G. Current Status of Ballot Preparation 

In parallel cases filed on 6 August 2018 in Wake County Superior Court, Plaintiffs 

Governor Roy Cooper (Wake County Case No. 18 CVS 9805) and the North Carolina 

State Conference of the National Association for the Advancement of Colored People 

(the “NC NAACP”) and Clean Air Carolina (“CAC”) (Wake County Case No. 18 CVS 

9806) challenged the session laws providing the ballot language for four proposed 

constitutional amendments as unconstitutional.  Also on 6 August 2018, the Board 

filed its Answer and Crossclaim in Wake County Case No. 18 CVS 9805 admitting 

the allegations of the Governor’s Complaint and seeking its own injunctive relief to 

enjoin preparation of ballots with the challenged ballot language.  These cases (the 

“Constitutional Amendment Cases”) were transferred to a three-judge panel 

pursuant to N.C. Gen. Stat. § 1-267.1.  The plaintiffs’ and the Board’s motions for 

preliminary injunction were heard on 15 August 2018.  Effective 17 August 2018, the 

1 The Court has jurisdiction over the appeal from the preliminary injunction despite 
its interlocutory nature because it temporarily enjoins the enforcement of the Session 
Law, see N.C. Gen. Stat. § 7A-27(b)(3)(f), and it affects Petitioner’s substantial rights, 
see N.C. Gen. Stat. § 7A-27(a)(3)(a), § 1-277(a). 
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three-judge panel entered its Order on Temporary Measures enjoining the 

preparation or printing of ballots for three business days after entry of the panel’s 

order on the motions for preliminary injunction.  (See Ex. 8 – Order on Temporary 

Measures in Wake County Case Nos. 18 CVS 9805 and 18 CVS 9806.)  On 21 August 

2018, the three-judge panel entered its Order on Injunctive Relief enjoining the 

inclusion of two of the four challenged proposed amendments on the ballot such that, 

pursuant to the Order on Temporary Measures and without relief from this Court, 

ballot preparation could begin as early as Saturday, 25 August 2018.  On 23 August 

2018, this Court entered its Order in the Constitutional Amendment Cases (No. P18-

584) (the “Stay Order”), staying the preparation or printing of ballots for the 

November 2018 general election pending further order of the Court. 

STANDARD OF REVIEW 

Under Rule 23 of the North Carolina Rules of Appellate Procedure, a writ of 

supersedeas is available “to stay the . . . enforcement of any . . . order, or other 

determination of a trial tribunal which is not automatically stayed by the taking of 

appeal . . . .”  N.C. R. App. P. 23(a)(1); see also N.C. Gen. Stat. § 1-269 (authorizing 

Court of Appeals to issue writ of supersedeas).  The Court of Appeals also has 

jurisdiction “to issue the prerogative writs,” including supersedeas, “in aid of its own 

jurisdiction, or to supervise and control the proceedings of any of the trial courts of 

the General Court of Justice.”  N.C. Gen. Stat. Ann. § 7A-32(c).  The Supreme Court 

of North Carolina has held that the “writ of supersedeas may issue in the exercise of, 

and as ancillary to, the revising power of an appellate court,” and the writ’s purpose 
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“is to preserve the Status quo pending the exercise of appellate jurisdiction.”  Craver 

v. Craver, 298 N.C. 231, 237–38, 258 S.E.2d 357, 362 (1979); see also City of New Bern 

v. Walker, 255 N.C. 355, 121 S.E.2d 544, 545–46 (1961) (explaining the writ’s purpose 

is to “hold the matter in abeyance pending review”).  Appellate courts may also issue 

a writ of supersedeas to modify temporary injunctive relief pending appeal.  See, e.g., 

Granville Cty. Bd. of Comm’rs v. N. Carolina Hazardous Waste Mgmt. Comm’n, 329 

N.C. 615, 618, 407 S.E.2d 785, 786 (1991) (“[T]he Court of Appeals allowed the 

Commission’s petition for writ of supersedeas and stayed the trial court’s preliminary 

injunction pending disposition of the appeal.”). 

The standard for issuing a temporary stay and writ of supersedeas is flexible.  

Because the rule asks only whether “the writ should issue in justice to the applicant,” 

it confers broad discretion on the appellate courts to protect the rights of litigants 

while a case is on appeal.  N.C. R. App. P. 23(c).  Issuing the writ is the prerogative 

of the Court.  N. Carolina Fire Ins. Rating Bureau v. Ingram, 29 N.C. App. 338, 341, 

224 S.E.2d 229, 231 (1976).  Thus, allowing the writ is appropriate where the 

petitioner shows that there is merit to the underlying appeal and irreparable harm 

would occur during pendency of the appeal if the court does not issue the writ.  Abbott 

v. Highlands, 52 N.C. App. 69, 71, 277 S.E.2d 820, 827 (1981). 

ARGUMENT 

This current petition and motion ask the Court to preserve the status quo so 

that no ballots are printed for the November 2018 election until the Court can 

entertain the merits of Petitioners’ appeal.  Absent a stay, the appeal may very well 
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become moot; upon the expiration of the stay in the Constitutional Amendment Cases 

(which could occur before this Court’s determination on the Petition), the Board could 

print ballots showing Plaintiffs’ party affiliations in contravention of the Session Law.   

Such relief is warranted under the circumstances so that the appeal may be 

expedited and decided as soon as possible, while also preserving Petitioners’ ability 

to obtain meaningful relief.   

The writ of supersedeas and issuance of a stay rests in the discretion of the 

Court.  Petitioners ask that the Court exercise that discretion to avoid irreparable 

harm and to correct the legal error of the court below. 

I. Without the writ, Petitioners’ appeal could become moot, and 
Petitioners would be irreparably harmed.   

Absent a stay of the trial court’s Preliminary Injunction, the ballots for the 

November 2018 election could be printed in contravention of the Session Law (i.e., 

with Plaintiff’s party affiliation as of just 22 days before he filed to run for office), 

rendering Petitioners’ appeal moot and causing Petitioners irreparable harm.  If this 

Court does not act, the 2018 election ballots will likely be printed, depriving any other 

appellate court or panel of its ability to correct later the legal errors committed below 

under the mootness doctrine.  The Board could prepare and print the 2018 election 

ballots upon the expiration of the stay in the Constitutional Amendment Cases.  See 

N.C. Gen. Stat. § 163A-1305 (noting that absentee ballots are to be provided 60 days 

prior to the statewide general election); see also Ex. 8 (establishing expiration of 

current stay as 11:59 P.M. on 24 August 2018).  Doing so could potentially leave 

Petitioners with no redress.  See, e.g., DuBose v. Gastonia Mut. Sav. & Loan Ass’n, 55 
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N.C. App. 574, 580, 286 S.E.2d 617, 621 (1982) (explaining that the “question[ ] raised 

by plaintiffs [was] moot” because “the defendants have completed their foreclosure 

sale; the property has been conveyed . . . and the sale has been confirmed;” and 

“plaintiffs obtained neither a stay of execution . . . nor a temporary stay or a writ of 

supersedeas.”).  Because of this possibility and because Petitioners can show they are 

likely to succeed on the merits, this Court should issue the writ and stay the trial 

court’s preliminary injunction. 

If the Board were to prepare ballots consistent with the trial court’s 

Preliminary Injunction upon the expiration of the stay in the Constitutional 

Amendments Cases (and before this Court’s determination on the Petition), the 

ballots would indicate Plaintiff’s Republican Party registered affiliation.  Once the 

ballots are certified and sent to voters, such information cannot later be withdrawn.  

Therefore, to deny the relief sought by Petitioners herein could leave Petitioners 

without any redress to correct the trial court’s improper issuance of the preliminary 

injunction prohibiting the enforcement of the Session Law.  See DuBose, 55 N.C. App. 

at 580, 286 S.E.2d at 621. 

Similarly, printing the ballots under the Preliminary Injunction would 

necessarily mean that the Session Law’s provisions would not be given effect; the 

ballots would improperly list Plaintiff’s Republican Party affiliation even though such 

affiliation is not the same as it was 90 days prior to filing to run for office.  This is an 

irreparable harm to Petitioners.  See Maryland v. King, 567 U.S. 1301, 133 S. Ct. 1, 

3 (2012) (Roberts, C.J., in chambers) (“Any time a State is enjoined by a court from 
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effectuating statutes enacted by representatives of its people, it suffers a form of 

irreparable injury.”). 

When determining whether to issue a writ—similar to the analysis for a 

preliminary injunction—the Court should weigh the relative harms of the temporary 

relief to the parties.  Bd. of Provincial Elders v. Jones, 273 N.C. 174, 182, 159 S.E.2d 

545, 551–52 (1968); accord Cty. of Johnston v. City of Wilson, 136 N.C. App 775, 780, 

525 S.E.2d 826, 829 (2000) (noting that a court should weigh “the advantages and 

disadvantages to the parties” in deciding whether to issue a preliminary injunction).  

The weighing of those relative harms confirms that the writ is necessary and proper 

here.  

Petitioners acknowledge that, due to the extraordinary nature of this case and 

the impending deadline to prepare ballots for the November 2018 election, Plaintiff’s 

arguments in this litigation, like Petitioners, could be rendered moot, or Plaintiff 

could be denied his requested relief (i.e., an injunction of the removal of his registered 

party affiliation from the ballot).  However, while enjoining the Session Law would 

irreparably harm Petitioner, see Maryland, 567 U.S. 1301, 133 S. Ct. at 3, Plaintiff’s 

name will be on the ballot 2  unless his conditional withdrawal from the race is 

2 On 22 August 2018, Judge Flanagan, in Poindexter v. Strach, No. 5:18-CV-366-FL 
(M.D.N.C. Aug. 22, 2018), issued an Order on the plaintiffs’ motion for preliminary 
injunction regarding the retrospective application of a “sore loser” provision to North 
Carolina’s new political party, the Constitutional Party.  Holding that the 
retrospective application of the law was unconstitutional, the Court enjoined its 
application.  Poindexter, however, like other cases cited by Plaintiff, deals with 
candidate access to the ballot (i.e., whether a candidate can appear on the ballot at 
all) instead of the inclusion of information about that candidate on the ballot.  Control 
over information on the ballot has not implicated the traditional concerns of ballot 
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effective.  Even if no party affiliation appears by his name, Plaintiff can still campaign 

or otherwise explain to voters that he affiliates with the Republican Party. 

Moreover, “a party seeking equitable relief, such as injunctive relief, must 

come before the court with ‘clean hands.’  Those who seek equitable remedies must 

do equity, and this maxim is not a precept for moral observance, but an enforceable 

rule.”  Kennedy v. Kennedy, 160 N.C. App. 1, 15, 584 S.E.2d 328, 337.  North Carolina 

law requires voters—and candidates for election, by extension—to register for a party 

in good faith.  “When a member of either party desires to change his party affiliation, 

the good faith of the change is a proper subject of inquiry and challenge.  Without the 

objectionable part of the oath, ample provision is made by which the officials may 

strike from the registration books the names of those who are not in good faith 

members of the party.”  Clark, 261 N.C. at 143, 134 S.E.2d at 170.  Thus, our Supreme 

Court has long recognized the need for “adequate means by which to determine good 

faith membership in the party and to prevent raids by one party into the ranks of the 

other.”  Id. at 142, 134 S.E.2d at 170.  

In his own words, Plaintiff says he is running for election “to make the point 

that partisan judicial elections are a mistake.”  (See Ex. 10 – Chris Anglin, Why I’m 

running as a Republican for NC Supreme Court, CHARLOTTE NEWS & OBSERVER (July 

30, 2018).)  “No matter what happens next, our campaign has been victorious because 

access, and, therefore, Poindexter is distinguishable.  Plaintiff is appearing on the 
ballot as a candidate. 
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it has exposed the folly of partisan judicial elections.”  (Id.)  These statements call 

into question Plaintiff’s motives for changing his party affiliation to run for election.   

Likewise, Plaintiff’s request that the trial court retain jurisdiction to allow him 

to withdraw from the race later in the event either the trial court or an appellate 

court refuses to grant injunctive relief, (see Ex. 2 – Compl. p. 24, ¶ (6)), and Plaintiff’s 

recent letter to the Board in which he conditionally withdraws from the Supreme 

Court race, (see Ex. 9),3 imply that Anglin’s true motivation is something other than 

trying to win a seat on the Supreme Court (and may have created voter confusion).  

Thus, Anglin comes to the Court with unclean hands, such that the balance of harms 

weighs in favor of the relief sought by Petitioners herein (and should also disqualify 

Plaintiff from receiving the equitable relief he seeks).4

II. The trial court improperly enjoined the Session Law’s enforcement, 
and, therefore, Petitioners are likely to succeed on the merits of their 
appeals. 

Because a preliminary injunction is “an extraordinary measure,” courts may 

only issue it upon the movant’s showing that (1) there is a likelihood of success on the 

merits of his case; and (2) the movant will likely suffer irreparable loss unless the 

injunction is issued[.]”  VisionAIR, Inc. v. James, 167 N.C. App. 504, 508, 606 S.E.2d 

3 Ironically, Anglin’s withdrawal takes effect “retroactively.”  (Id.) 

4 For the same reasons Petitioners raise here regarding the balancing of harm and 
Plaintiff’s unclean hands, Petitioners are likely to prevail on their appeal.  A court 
should not issue a preliminary injunction when there remains a “question as to the 
right of the defendant to engage in the activity and to forbid the defendant to do so, 
pending the final determination of the matter, would cause the defendant greater 
damage than the plaintiff would sustain from the continuance of the activity while 
the litigation is pending.”  Bd. of Provincial Elders, 273 N.C. at 182, 159 S.E.2d at 
551–52.  
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359, 362 (2004).  “The burden is on the plaintiffs to establish their right to a 

preliminary injunction.”  Pruitt v. Williams, 288 N.C. 368, 372, 218 S.E.2d 348, 351 

(1975).  This extraordinary remedy “will not be lightly granted.”  Travenol Labs., Inc. 

v. Turner, 30 N.C. App. 686, 692, 228 S.E.2d 478, 483 (1976).   

This is especially true where, as here, Plaintiff challenges the constitutionality 

of a statute.  “When confronted with a challenge to a validly adopted statute, the 

courts must assume that the General Assembly acted within its constitutional limits 

unless the contrary clearly appears.”  Reidy v. Whitehart Ass’n, Inc., 185 N.C. App. 

76, 83, 648 S.E.2d 265, 270 (2007) (citations omitted).  A “statute must be upheld 

unless its unconstitutionality clearly, positively, and unmistakably appears beyond a 

reasonable doubt.”  Rowlette v. State, 188 N.C. App. 712, 714 656 S.E.2d 619, 621 

(emphasis added).  “Beyond a reasonable doubt” is our highest level of persuasion—

a standard for criminal cases, exceeding the “clear and convincing” standard.  See 

Scarborough v. Dillard’s, Inc., 363 N.C. 715, 730–31, 693 S.E.2d 640, 649 (2009) 

(discussing burdens of persuasion).   

Here, the trial court erred by concluding that Plaintiff is likely to succeed on 

the merits of his claims that the Session Law violates Plaintiff’s associational and 

due process rights.  (Ex. 7 – Preliminary Injunction ¶¶ 3–8.)  Thus, the Court should 

use its reversionary and supervisory powers to stay the preliminary injunction until 

the legal error of the court below can be corrected. 

A. The Session Law is not rendered unconstitutional simply 
because Plaintiff claims it has retroactive effect.  
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Plaintiff claims that he has “the right to run for office as a declared Republican 

candidate,” (Ex. 2 – Compl. ¶ 68), and argues that the Session Law has improperly 

deprived him of that right retroactively, complaining that it is unfair to “change the 

rules” under which he filed to run for office (id. at ¶ 69).  The trial court accepted this 

argument, concluding that the Session Law has been improperly applied retroactively 

to Plaintiff because he had a right to be listed on the ballot as a Republican and that 

right vested upon the filing of his notice of candidacy.  (Ex. 7 – Preliminary Injunction 

¶¶ 3–4.)  The court below has applied the wrong standard such that this Court should 

issue the writ under its revisionary and supervisory powers.  

Even if The Session Law has been applied retrospectively here, it does not 

violate the North Carolina Constitution’s due process protections.5  Retroactivity 

arguments like the one Plaintiff makes here are grounded in the due process portions 

of the “Law of the Land” provision in article I, § 19 of the North Carolina Constitution.  

See Miracle v. N. Carolina Local Gov’t Employees Ret. Sys., 124 N.C. App. 285, 292, 

477 S.E.2d 204, 209 (1996) (applying due process analysis to law enforcement officer’s 

challenge to retroactive changes in his pension).  Under that standard, it is still “a 

generally accepted principle of statutory construction that there is no constitutional 

limitation upon legislative power to enact retroactive laws which do not impair the 

5 Plaintiff’s lawsuit does not implicate the Ex Post Facto clause of article I, § 16, 
because that clause applies only to criminal law.  See State v. Johnson, 169 N.C. App. 
301, 307, 610 S.E.2d 739, 743–44 (2005); Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798) 
(confirming that ex post facto clause of the United States Constitution does not apply 
to civil statutes). 
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obligation of contracts or disturb vested rights.”  Falk v. Fannie Mae, 367 N.C. 594, 

601, 766 S.E.2d 271, 276 (2014).   

Statutes “readjusting rights and burdens is not unlawful solely because it 

upsets otherwise settled expectations.”  State ex. rel. Lee v. Penland-Bailey Co., Inc., 

50 N.C. App. 498, 503–04, 274 S.E.2d 348, 352 (quoting Usery v. Turner Elkhorn 

Mining Co., 428 U.S. 1, 15 (1976)).  “Instead, the proper question for consideration is 

whether the act as applied will interfere with rights that have ‘vested.’  Stated 

otherwise, the statute may be applied retroactively only insofar as it does not impinge 

upon a right which is otherwise secured, established, and immune from further legal 

metamorphosis.”  Gardner v. Gardner, 300 N.C. 715, 718, 268 S.E.2d 468, 470 (1980) 

(citation omitted).   

North Carolina courts have traditionally construed “vested rights” narrowly.  

The General Assembly’s ability to pass retroactive legislation has been limited to 

circumstances in which the vested right was either a property right or an enumerated 

constitutional right.  Wilson v. Anderson, 232 N.C. 212, 221, 59 S.E.2d 836, 843 (1950) 

(separation of powers between legislative and judicial branches); Gardner, 300 N.C. 

at 719, 268 S.E.2d at 471 (same); Piedmont Mem’l Hosp. v. Guilford Cty., 221 N.C. 

308, 314, 20 S.E.2d 332, 336 (1942) (same); Branch v. Branch, 282 N.C. 133, 137, 191 

S.E.2d 671, 674 (1972) (right to a jury trial); Ashley v. Brown, 198 N.C. 369, 151 S.E. 

725, 727 (1930) (personal jurisdiction over non-resident). 

The court below does not identify a specific constitutional or property right that 

would entitle Plaintiff to have his political affiliation included on the ballot.  Instead, 
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the trial court points to a statutory right (i.e., the right under Session Law 2017-214 

to have his registered party affiliation shown on the ballot) that it concludes vested 

when Plaintiff filed to run for office.  (Ex. 7 – Prelim. Injunction ¶ 3.)  This statutory 

right is not a sufficient right under the North Carolina precedent set forth above 

because it is not a property or constitutional right that has been affected by the 

Session Law.  Indeed, Plaintiff has no property right to run for office.  See Penny v. 

Salmon, 217 N.C. 276, 7 S.E.2d 559, 561 (1940) (“The right of plaintiff to stand for 

election to an office is a political privilege and not inalienable . . . .”); Crump v. Snead, 

134 N.C. App. 353, 358, 517 S.E.2d 384, 388 (1999).  Plaintiff also has no 

constitutional right to list his party affiliation on the ballot.  See Marcellus v. Virginia 

State Bd. of Elections, 849 F.3d 169, 176 (4th Cir. 2017) (“[C]andidates themselves 

have no First Amendment right to use the ballot ‘as [a] forum[ ] for political 

expression’ in which to communicate to voters their status as a party’s nominee.”);  

Second, even if this “right” were sufficient to limit the General Assembly’s 

plenary powers to legislate, there is no support for the trial court’s conclusion that 

the right vested when Plaintiff filed his notice of candidacy.  (Ex. 7 – Prelim. 

Injunction ¶ 3.)   At a minimum, the “right” could not become vested before the ballots 

are printed.  Until that time, it is not uncommon for actions that affect the ballot to 

be taken after candidate filing.  See, e.g. N.C. Gen. Stat. § 163A-1114 (“The order in 

which candidates shall appear on official ballots in any election ballot item shall be 

either alphabetical order or reverse alphabetical order by the last name of the 
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candidate, which order shall be determined each election by drawing at the [Board] 

after the closing of the filing period for all offices on the ballot.”) (emphasis added.) 

The trial court relies on Roe v. Alabama, 43 F.3d 574, 580–81 (11th Cir. 1995), 

to support its conclusion that “retroactive changes in election laws can be patently 

unfair to the candidates who followed pre-existing election rules.”  (Preliminary 

Injunction p. 7, ¶ 4.)  Roe is not controlling here, however.  In Roe, the Eleventh 

Circuit Court of Appeals enjoined a state circuit court’s order requiring state election 

officials to count contested absentee ballots (for which accompanying affidavits were 

not notarized or witnessed) that constituted “a post-election departure from previous 

practice in Alabama.”  Thus, Roe dealt with who could vote (as opposed to what can 

be on the ballot) and also dealt with a post-election change (as opposed to a change 

before the ballots are even printed). 

B. The Session Law does not abridge Plaintiff’s associational rights 
because he can still run for election, campaign, and otherwise 
publicize his political beliefs. 

Plaintiff argued below that the Session Law causes him to lose the “right to 

tell those voters by designation on the ballot that he, too, is running as a Republican 

candidate for that seat,” and that the Session Law “would strip [him] of the right to 

provide important information about his candidacy to the voter in the voting booth.”  

(Mot. Temp. Restraining Order at 11–12, 21.)  Accepting Plaintiff’s arguments, the 

trial court concluded that the Session Law places a severe burden on Plaintiff’s 

associational rights.  (Ex. 2 – Compl. ¶¶ 5–8.)  The trial court and Plaintiff 
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misunderstand which associational rights are protected, the effects of the Session 

Law, and the applicable burden. 

The North Carolina Supreme Court has determined that the analysis used by 

the Supreme Court in Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997), 

“is the proper approach for determining whether [a law] violates our state 

constitution’s due process, free speech and assembly, and equal protection 

provisions.”  Libertarian Party of N. Carolina v. State, 365 N.C. 41, 48, 707 S.E.2d 

199, 204 (2011).  Under that standard, where first amendment rights are “severely 

burdened, the challenged statutes must be strictly scrutinized to determine whether 

they were “narrowly tailored and advance a compelling state interest.”  Timmons at 

358.  But if free speech is “not severely burdened, the interests of the State ‘need only 

be sufficiently weighty to justify the limitation imposed on the party’s rights.’”  

Libertarian Party, 365 N.C. at 47, 707 S.E.2d at 204 (quoting Timmons, 520 U.S. at 

364.  Where the burden is not severe, the “State’s important regulatory interests will 

usually be enough to justify reasonable, nondiscriminatory restrictions.”  Id.

Not all election laws unconstitutionally burden free speech.  The Supreme 

Court has explained that states “may, and inevitably must, enact reasonable 

regulations of parties, elections, and ballots to reduce election- and campaign-related 

disorder.”  Timmons, 520 U.S. at 358 (citations omitted).  Thus, “not all infringements 

of the right to ballot access warrant strict scrutiny.”  Libertarian Party, 365 N.C. at 

49–50, 707 S.E.2d at 205.  To the contrary—“strict scrutiny is warranted only when 

this associational right is severely burdened.”  Id. (emphasis added).  Thus, the 
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question before this Court is whether the Session Law severely burdens protected 

rights.  If not, the interests of the State need only be sufficiently weighty to justify 

the limitation imposed on the party’s rights.  Id. at 51, 707 S.E.2d at 206. 

Plaintiff inaccurately alleges that the Session Law requires him to “make a 

false statement to the voters of North Carolina that he is an unaffiliated voter and 

candidate when he is actually and legally a registered Republican,” (Compl. ¶ 18), 

and that if he does not withdraw, the ballot will list him as an unaffiliated candidate, 

(id. ¶ 73).  In fact, unaffiliated candidates who were registered as such 90 days before 

candidate filing will have a designation by their names, while Plaintiff, under the 

Session Law, would have no designation.  See 2018 N.C. Sess. Laws 130, §§ 1–2.  

Nevertheless, the ballot language will explain what a designation—or lack of 

designation—really means.  See 2018 N.C. Sess. Laws 130, § 3 (amending 2018 N.C. 

Sess. Laws 13, § (c) to explain, “The party information by each of the following 

candidates’ names is shown only if the candidates’ party affiliation or unaffiliated 

status is the same as on their voter registration at the time they filed to run for office 

and 90 days prior to that filing.”). 

The Session Law does not burden Plaintiff as he alleges or, for that matter, 

burden Plaintiff’s protected rights at all.  The Session Law does not restrict Plaintiff 

from appearing on the ballot and running as a Republican.  He remains free to 

campaign as a Republican and educate voters that he is (now) affiliated with the 

Republican Party.  While Plaintiff’s change in registered party affiliation means his 

party affiliation will not appear on the ballot, the Session Law does not “strip Plaintiff 
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of the right” to provide information about his candidacy on the ballot because he has 

no such right.  See Marcellus v. Virginia State Bd. of Elections, 849 F.3d at 176; Twin 

Cities, 520 U.S. at 362–363 (“We are unpersuaded, however, by the party’s contention 

that it has a right to use the ballot itself to send a particularized message, to its 

candidate and to the voters, about the nature of its support for the candidate”); Wash. 

State Grange v. Wash. State Republican Party, 552 U.S. 442, 453 (2008) (“The First 

Amendment does not give political parties a right to have their nominees designated 

as such on the ballot.”). 

While Petitioners contend that there is no burden on Plaintiff’s free speech or 

associational rights, for the reasons stated above and because the Session Law 

applies to all candidates running for judicial office, any burden found by the Court to 

exist does not severely burden Plaintiff’s rights.6 See Burdick v. Takushi, 504 U.S. 

428, 112 (1992) (“If it imposes only ‘reasonable, nondiscriminatory restrictions’ upon 

those rights, the State’s important regulatory interests are generally sufficient to 

justify the restrictions.”).  Thus, an important regulatory interest like that expressly 

stated on the face of the Session Law is enough to justify any restriction imposed by 

the Session Law.  As our Supreme Court has recognized, “the avoidance of ‘voter 

confusion, ballot overcrowding,’ and ‘frivolous candidacies’ is an important regulatory 

6  A severe burden might include certain restrictions to ballot access.  See, e.g., 
Norman v. Reed, 502 U.S. 279, 288–89 (1992) (“To the degree that a State would 
thwart this interest by limiting the access of new parties to the ballot, we have called 
for the demonstration of a corresponding interest sufficiently weighty to justify the 
limitation . . . and we have accordingly required any severe restriction to be narrowly 
drawn to advance a state interest of compelling importance.”). 
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interest.”  Libertarian Party, 365 N.C. at 51, 707 S.E.2d at 206.  And, as made clear 

on the face of the Session Law, the avoidance of voter confusion is the regulatory 

interest at issue here.  As such, The Session Law does not violate Article I, Section 

14.     

III. The time exigencies of these cases permit Petitioners to file in this 
Court in the first instance under N.C. R. App. P. 8(a) and 23(a)(2). 

While a petitioner ordinarily must first apply for a stay at the trial court, 

between the procedural posture of this case and the Constitutional Amendment 

Cases, such an attempt would have been unnecessary.  There has been a judicial stay 

of ballot preparation or the Board’s request for such a stay (and, therefore, the 

indication that the Board would not, on its own initiative, prepare ballots) since 6 

August 2018.  The court below entered its temporary restraining order on 6 August 

2018, which remained in place until 13 August 2018.  (See Ex. 4 – Temporary 

Restraining Order.)  At the time the temporary restraining order expired, the Board 

had pending before the three-judge panel in the Constitutional Amendment Cases its 

motion for preliminary injunction.  (Ex. 8 – Order on Temporary Measures.)  The 

three-judge panel’s Order on Temporary Measures was then entered effective on 17 

August 2018.  (Id.) 

Preparation of all ballots has been stayed by the Stay Order and was previously 

stayed by the Order on Temporary Measures in the Constitutional Amendment Cases 

entered by the Wake County Superior Court.  (Ex. 8 – Order on Temporary 
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Measures.)  As a result, there has not been a need for Petitioners to seek what would 

amount to cumulative stay relief from the trial court.7

Applying for a stay at the trial court would also not be feasible because of the 

time constraints here.  Now, however, the possibility that the merits of Petitioners’ 

appeal could become moot upon the expiration of the stay in the Constitutional 

Amendment Cases (and before this Court’s determination on the Petition) qualifies 

as extraordinary circumstances justifying temporary and supersedeas relief without 

first applying to the trial court.  See N.C. R. App. P. 8(a).   

See N.C. R. App. P. 8(a).  It is impracticable to seek a stay from the trial court that 

would be effective after the expiration of the Order on Temporary Measures, 

particularly given that this case (and the Constitutional Amendments Cases) are now 

proceeding before the appellate courts.  Thus, application for the temporary stay and 

petition for writ of supersedeas is properly made to the Court of Appeals in the first 

instance.  N.C. R. App. P. 8(a).  

MOTION FOR TEMPORARY STAY 

In addition to seeking the writ, Petitioners move the Court under Rule 23(e) of 

the North Carolina Rules of Appellate Procedure for an order temporarily staying 

enforcement of the trial court’s preliminary injunction until the Court can determine 

7 In fact, the Order on Temporary Measures expressly states that the trial court 
“concludes that the parties have satisfied any requirement to ask [the trial court] to 
stay, pending appeal, the Court’s ultimate order on the parties’ motions.”  (See Ex. 8.)  
As such, Petitioners petitioned this Court for a stay in the Constitutional Amendment 
Cases like that sought here, which stay has now been granted.  
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whether it will issue its writ of supersedeas.  Immediately prior to the filing of this 

petition and motion, this Court entered its Stay Order in the Constitutional 

Amendment Cases, which stays the preparation or printing of ballots for the 

November 2018 general election pending further order of the Court.  While the Stay 

Order has the effect of granting the temporary stay sought herein, out of an 

abundance of caution, Petitioners nonetheless make this motion for temporary stay 

and ask that the briefing schedule for response to the Petition for Writ of Supersedeas 

set forth in the Stay Order be adopted herein. 

For good cause shown, a temporary stay is necessary to prevent irreparable 

harm for the reasons set forth above.  Petitioners incorporate here and rely on the 

arguments presented in their petition and the Anglin Petition.  



26 

CONCLUSION 

Petitioners ask this Court to intervene to avoid irreparable harm and to correct 

a fundamental misapplication of the law by the court below.  Therefore, Petitioners 

request the Court issue its Writ of Supersedeas to the Wake County Superior Court 

staying enforcement of the Preliminary Injunction until the Court can complete its 

review and determination of the pending appeal.  Petitioners also request that this 

Court temporarily stay enforcement of the Preliminary Injunction under N.C. R. App. 

P. 23(e) until such time as this Court can rule on the pending Petition for Writ of 

Supersedeas and that the Court shorten Plaintiff’s ten-day response deadline under 

N.C. R. App. P. 23(d) and require him to respond as soon as possible.  Finally, 

Petitioners request that the Court consider the petition and motion before expiration 

of the stay set forth in the Order on Temporary Measures in the Constitutional 

Amendment Cases so that Petitioners may seek emergency relief from the North 

Carolina Supreme Court, if necessary.  
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This the 23rd day of August, 2018. 

NELSON MULLINS RILEY & SCARBOROUGH LLP 

By: /s/ Electronically Submitted 
D. Martin Warf  
N.C. State Bar No. 32982 
martin.warf@nelsonmullins.com 

N.C. R. App. P. 33(b) Certification: I certify that all of 
the attorneys listed below have authorized me to list 
their names on this document as if they had personally 
signed it. 

Noah H. Huffstetler, III 
N.C. State Bar No. 7170 
noah.huffstetler@nelsonmullins.com 

Matthew A. Abee  
N.C. State Bar No. 46949 
matt.abee@nelsonmullins.com 

GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC  27612 
Telephone: (919) 877-3800 

Attorneys for Defendants Philip E. Berger, in his 
official capacity as President Pro Tempore of the North 
Carolina Senate and Timothy K. Moore, in his official 
capacity as Speaker of the North Carolina House of 
Representatives
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ATTACHMENTS TO THE PETITION 

Attached to this petition and motion for temporary stay for consideration by 

the Court are copies of the following documents from the trial court record: 

Exhibit 1 - 2018 N.C. Sess. Laws 130 (Senate Bill 3) 

Exhibit 2 -  Plaintiff’s Complaint (without exhibits) 

Exhibit 3 -  Motion for a Temporary Restraining Order 

Exhibit 4 - Temporary Restraining Order 

Exhibit 5 -  Motion for a Preliminary Injunction 

Exhibit 6 -  Preliminary Injunction 

Exhibit 7 -  Notice of Appeal 

Exhibit 8 - 20 August 2018 Order on Temporary Measures (18 CVS 9805 
and 18 CVS 9806) 

Exhibit 9 -  Plaintiff’s Letter to the Board 

Exhibit 10 - Chris Anglin, Why I’m running as a Republican for NC Supreme 
Court, CHARLOTTE NEWS & OBSERVER (July 30, 2018) 
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CERTIFICATE OF SERVICE 

I, D. Martin Warf, certify that on this date I served a copy of the Petition for 

Writ of Supersedeas and Motion for Temporary Stay by depositing a copy in 

the United States mail, postage prepaid and addressed as set forth below: 

Alexander McC. Peters
Amar Majmundar
Olga E. Vysotskaya de Brito
Deputy Attorneys General
N.C. Department of Justice 
Post Office Box 629
Raleigh, NC  27602
apeters@ncdoj.gov

John D. Burns
Forrest Firm, P.C.
410 N. Boylan Avenue
Raleigh, NC 27613
john.burns@forrestfirm.com

Michael David Bland
Bo Caudill
Weaver, Bennett & Bland, P.A.
196 N. Trade Street
Matthews, NC 28105
dbland@wbbatty.com
bcaudill@wbbatty.com

This the 23rd day of August 2018. 

NELSON MULLINS RILEY & SCARBOROUGH LLP 

By: /s/ D. Martin Warf 
D. Martin Warf  
N.C. State Bar No. 32982 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC  27612 
Telephone: (919) 877-3800 

Attorneys for Defendants Philip E. Berger, in his 
official capacity as President Pro Tempore of the North 
Carolina Senate and Timothy K. Moore, in his official 
capacity as Speaker of the North Carolina House of 
Representatives
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