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Heirs Finally

Perdue, Cooper tried
to seize property
without paying for it

By DON CARRINGTON
Executive Editor

RALEIGH
nine-year legal battle over a
A%89—acre Onslow County wa-
erfront property ended in late
April when Harriet Hurst Turner and
her brother, John H. Hurst, won con-
trol of the land
and then im-
mediately  sold
it to the state of
North Carolina
for $10.1 million.
While
Hurst and Turn-
er say that news
stories Caro-
lina Journal pub-
lished about the
family’s  strug-
gles beginning in 2011 helped per-
suade others that they were entitled
to the property, a significant factor in
their saga appears to be the election of

Harriet Hurst Turner
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Win Rammocks Beach Dispute
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John H. Hurst and his sister, Harriet Hurst Turner, ended a 9-year legal battle and
ended up selling 289 acres to the state for the expansion of Hammocks Beach State

Park. (CJ photo by Don Carrington)

Republican Pat McCrory as governor
in 2012. Officials working under Attor-
ney General Roy Cooper and former
Gov. Beverly Perdue, both Democrats,
tried to acquire the property from the
Hurst heirs without paying for it.

“The state is trying to steal my
clients’ land,” the heirs’” Raleigh attor-
ney, Charles Francis, told CJ in January
2011.

McCrory appointed new leader-
ship to state agencies, including the

Department of Environment and Nat-
ural Resources, the agency that manag-
es the state park system. DENR leaders
chose to work with the Hurst heirs in-
stead of trying to take the land without
compensating them.

The property once served as a
beach for African-American teachers
in the days of racial segregation. It will
become part of Hammocks Beach State
Park, and the state will lease 27 acres to
Turner for a new youth camp.
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The legal dispute revolved
around a 1950 deed involving Hurst
and Turner’s grandparents, John L.
and Gertrude Hurst. The Hurst heirs
argued that they had a claim to the
property because Hammocks Beach
Corp., the nonprofit that owned the
land, had not lived up to conditions
specified in the deed. In 2006, the Hurst
heirs sued HBC, and in 2010 they won
their lawsuit at a jury trial.

But Superior Court Judge Carl
Fox overruled the jury, allowing the
state to intervene and make a claim
to the property. Even though the N.C.
Court of Appeals reversed Fox’s ac-
tions, the matter was not settled until
officials in the McCrory administration
worked with the Hurst heirs to negoti-
ate a settlement.

“We can’t speak to how things
were done before we arrived. But once
we took over the process, we were com-
mitted to doing what was right and to
paying a fair value for the property,”
said DENR spokesman Drew Elliott.
“Three appraisals were conducted,
and based on those values we negoti-
ated in good faith in a fair and open
process. As a result of that open pro-

Continued as “Heirs,” Page 14
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Alcoa Prevails Over State in Yadkin River Suit

Judge rules river
not navigable
at time of statehood

By DoN CARRINGTON
Executive Editor
RALEIGH
Icoa Power Generating Inc.
Ascored a victory in federal court
May 6 when U.S. District Judge
Terrence Boyle ruled that the state of
North Carolina failed to prove that a
45-mile segment of the Yadkin River
where Alcoa operates four hydroelec-
tric dams was navigable for commerce
in 1789.
The state argued that if boats

could navigate that segment of the
river before statehood, then the land
under the river would have been cat-
egorized as state-owned property, and
Alcoa could not claim a property right
to that land.

Alcoa continues to assert that

the deeds it has to property all along
the contested area are valid. But the
company’s attempt to renew its fed-
eral license to operate the dams would
have become more complicated had
the state prevailed. Alcoa has operated
the dams since 1917, and its license ex-
pired in 2008. The company is operat-
ing dams under a temporary license. It
began the relicensing process in 2002,
but in 2008 state officials began throw-
ing obstacles in Alcoa’s way, the most
recent being the state’s claim in court
that the river was navigable more than
200 years ago.

Democratic Govs. Mike Easley
and Bev Perdue and Republican Gowv.
Pat McCrory each have opposed the

Continued as “Alcoa,” Page 15
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House Budget Faces Uncertain Future in Senate

By DAN WAY AND BARRY SMITH
Associate Editors
RALEIGH
n unusual coalition of 12 liberal Democrats and 11
Aconservative Republicans offered the only formal
opposition to the $22.2-billion General Fund budget
passed around 1 a.m. May 22 by the state House of Repre-
sentatives.

The spending plan, approved by a 93-23 vote, is ex-
pected to undergo dramatic changes in the Senate and re-
ceived a less-than-enthusiastic response from Gov. Pat Mc-
Crory, who has tended to align more closely with the House
in fiscal debates.

Also unlike recent legislative sessions featuring large-
ly party-line votes on the state budget, House GOP leaders
found 32 Democrats to support the spending plan.

McCrory proposed a $21.5 billion General Fund bud-
get for 2015-16, and $22.2 billion for 2016-17. The House
budget is set at $22.2 billion the first year and $22.4 billion
the second. The chamber’s plan increases spending by 6.2
percent for the biennium over the 2014-15 budget.

Asked for a reaction to the House proposal, McCrory
spokesman Rick Martinez responded, “The governor stands

the 50 percent hike proposed earlier.

The House budget also provides an additional $6.8
million for Opportunity Scholarships — vouchers for chil-
dren from lower-income families to attend private schools.
That would bring the total amount going to vouchers next
year to $17.6 million.

It would raise the maximum scholarship amount
awarded for disability and special-needs scholarships from
$6,000 to $8,000 per year.

It also would provide $1 million a year over the next
two years to the nonprofit Parents for Educational Freedom
in North Carolina to operate a “charter accelerator” pro-
gram to help establish charter schools in rural areas.

Donald Bryson, state director of Americans for Pros-
perity, called the budget a “reverse Robin Hood,” with
carve-out special items for special interests.

“Green energy companies and movie productions are
benefiting from the fleecing of the average North Carolina
taxpayer,” Bryson said. “Instead of taking steps to control
spending and widen the tax base by eliminating targeted
tax credits, the state House has gone back on their word
from the 2013 tax reforms.”

Bryson said AFP would work with the Senate and the
governor’s office to “restore
some fiscal sanity to the bud-

by his budget.”
“I would imagine [Sen-
ate leader Phil] Berger, and ,f

the leadership of many of our

senators, want to maintain

what we have accomplished _

with tax reform, and actu-

ally move it in the direction

of less credits, less deductions ']

and exemptions, and continue

lowering the rates,” said Sen. h

Bob Rucho, R-Mecklenburg, i)

co-chairman of the Senate Fi-

nance Committee. =
Rucho said the Senate

get process.”

Rep. Susi Hamilton, D-
New Hanover, a vocal sup-
porter of film incentives, was
one of the Democrats praising
the plan.

“Overall, this bipartisan
budget signals a turn toward
the policies that made North
Carolina the envy of others,
and is cause for us all to be
optimistic,” Hamilton said in
a statement.

“is more in line” with McCro-
ry’s budget, which increases
spending by slightly more than 2 percent. That increase
would be lower than the expected combination of popula-
tion growth and inflation over the budget cycle.

Rucho objected to several instances in the House plan
that used one-time funds to pay for recurring expenses, in-
cluding $40 million in annual film incentives — which was
lowered from $60 million in an earlier budget version. The
Senate favored a far less ambitious $10 million grant pro-
gram approved last year.

The historic preservation tax credit, budgeted at $8
million annually, was another problem the Mecklenburg
County Republican cited. The Senate passed an alternative
bill authorizing local governments to issue their own grants
to rehabilitate old buildings.

“The state of North Carolina has no reason to be in that
business,” Rucho said.

He also is concerned that the House budget extended
renewable tax credits for the solar industry for two more
years. The credits were supposed to end at the end of this
calendar year.

A dozen Democrats also voted against the proposal. “I
cannot vote at this junction for this budget because, in my
book, itis fiscally irresponsible,” said Rep. Mickey Michaux,
D-Durham. He cited what he considers overly optimistic
revenue projections, in part, for his opposition.

The House budget keeps a promise made to teachers
last year of raising beginning pay from $33,000 to $35,000.

It raises salaries for other teachers and most state em-
ployees by 2 percent. Some state employees — including
state troopers and correctional officers — will receive higher
raises.

The budget also provides $19 million over the next two
years to the Administrative Office of the Courts to provide
for electronic filing in the state’s district and superior courts.

DMYV fees — such as driver’s license, auto registration,
and title fees — would go up by 30 percent, a reduction from

Rep. Chris Millis, R-

Pender, voted against the fi-

nal proposal. “Subsidizing more expensive forms of energy
production, which has no measurable environmental ben-
efit, on the backs of our citizens is unconscionable by way of
a conservative majority,” said Millis, who earlier this session
sponsored a measure phasing out the renewable tax credits.

Rep. Michael Speciale, R-Craven, did not vote for the
budget because it is “full of stuff that shouldn’t have been
in there,” he said, and “a lot of wheeling and dealing” oc-
curred to gain passage.

“Republicans are just finding out that when you're in
charge, and you have a lot of members, you're going to have
a lot of different viewpoints,” said David McLennan, a vis-
iting professor of political science at Meredith College. He
called the GOP philosophical split normal politics.

“For House Republicans it’'s a very bold budget, and
one that’s likely to not be met with open arms from the Sen-
ate side,” McLennan said, suggesting protracted budget
negotiations between the two chambers. “We may have a
Thanksgiving session.”

In K-12 education, the budget provides $100 million
next year for enrollment growth, and $207 million in 2016-
17, and an additional $88 million annually for teacher as-
sistants. It includes $48.3 million and $43.5 million, respec-
tively, the next two years for enhanced textbook funding.

“While lawmakers made some awful decisions in oth-
er parts of the budget, the public education portion includes
a number of sound, research-based recommendations,” said
Terry Stoops, director of research and education studies at
the John Locke Foundation.

The budget includes 2 percent raises for teachers.

“I had hoped they would revisit their proposal to
distribute across-the-board raises for teachers and state
employees,” Stoops said. “Ideally, legislators would have
recommended a plan that boosted salaries for hard-to-fill
positions and our state’s highest-performing employees.” J
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Researcher: Certificate-of-Need Laws Don’t Increase Charity Care

By DAN Way
Associate Editor
RALEIGH
orth Carolina hospitals argue
Nthat dismantling regulations
in the state’s certificate-of-
need laws would impair their ability to
treat indigent patients. But a scholar at
George Mason University’s Mercatus
Center says empirical studies conclude
such dire warnings are little more than
a scare tactic.

“In states with certificate-of-need
regulations there is zero relationship
between the certificate-of-need pro-
gram and increased charity care,” said
Christopher Koopman, a Mercatus
Center research fellow.

Koopman co-authored a study,
“Certificate-of-Need Laws: Implica-
tions for North Carolina,” concluding
that North Carolina’s restrictive CON
laws are responsible for 12,900 fewer
hospital beds, 49 fewer hospitals offer-
ing magnetic resonance imaging ser-
vices, and 67 fewer hospitals offering
computed tomography scans.

He said Mercatus Center col-
leagues Thomas Stratmann and Jacob
Russ developed the most comprehen-
sive database available, allowing a
thorough study of how CON laws af-
fect the level of a state’s charity care.

They “took all the numbers of
the presence of certificate of need, the
number of regulated devices and ser-
vices in practice areas, whether or not
charity care was a requirement, and
compared all states with and without
[certificates of need], and they found
that the presence of certificate-of-need
programs does not increase charity
care,” Koopman said.

Two bills under consideration by
the General Assembly would alter the
state’s certificate-of-need laws. Rep.
Marilyn Avila, R-Wake, has introduced
House Bill 200, reducing the scope of
the CON law. Senate Bill 702, from Sen.
Tom Apodaca, R-Henderson, would
abolish certificate of need entirely.

The North Carolina Hospital As-
sociation has been arguing for years
that because its members are required
to provide charity care, abolishing cer-
tificate-of-need programs would allow
new competitors to steal away their
more lucrative services sought by pay-
ing customers. The revenues they col-
lect from those services offset the costs
of caring for nonpaying patients.

But Sen. Jeff Tarte, R-Mecklen-
burg, a co-sponsor of S.B. 702, doubts
that the hospitals believe their own
rhetoric.

“I believe most of them will be
just fine with no CON, and I think that
they think so, too,” Tarte said.

“I'm completely, 120 percent sup-
portive of repealing CON in its entire-
ty. No halfway point. Halfway is dan-
gerous,” Tarte said. “It’s a time whose
idea has come. It is ready.”

FIGURE 1: CERTIFICATE-OF-NEED (CON) REGULATION IN THE UNITED STATES
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While S.B. 702 sponsors have
been waiting to see what happens
with Avila’s reform bill in the House,
Tarte said he is encouraging Apodaca
to push the repeal bill as soon as the
budget is hammered out.

Avila is in the same position,
while remaining confident there is
support to pass H.B. 200.

“It's pretty much in a holding
pattern until I get through with the
budget,” Avila said.

Meanwhile, the state Department
of Health and Hu-

“We have years of evidence now
that the cost-control justification just
doesn’t work,” he said, and as cost-
control arguments have evaporated,
CON advocates “have turned now to
this charity care justification.”

Most hospitals “will readily ad-
mit” that CON increases prices, some
studies say by as much as 5 percent,
Koopman said. “What [hospitals] say
is it’s worth it” to raise prices on some
because it increases care for others.

“This isn’t just hospitals where
you're seeing this.

man Services is not
commenting  on
pros and cons of
either bill.

“It would be
inappropriate  to
speculate on any
pending  legisla-
tion regarding the
present certifi-
cate-of-need  sys-
tem,” said DHHS
spokeswoman Ol-

CON advocates
have turned to
charity arguments

since control
arguments have
been refuted

This sort of argu-
ment goes hand-
in-hand with what
you're seeing with
Uber and taxis,”
Koopman said.
“You have
taxi industries,
which have been
protected  from
competition  for
decades, are now
unresponsive  to

ivia James.

“It is the role of [Division of
Health Service Regulation] regula-
tors to enforce the state’s current CON
laws, and we will monitor for any reg-
ulatory changes that may be enacted
during the legislative session,” said
spokesman Jim Jones.

Avila’s bill would exempt am-
bulatory surgery centers from CON
laws if they agreed to provide at least 7
percent charity care, while leaving the
definition of charity care unclear. But
Koopman says repeal is a better ap-
proach than demanding a set level of
charity care that comes with staff and
paperwork costs of enforcement.

consumer de-
mands. They’re old, they’re clunky,
they’re outdated, and they’re other-
wise not what someone’s first choice
would be if they had an option,” he
said.

“But they don’t have an option”
due to regulations that prevent would-
be competitors from entering the mar-
ket, he said.

“We don’t know what the ideal
makeup of the health care market looks
like in North Carolina, or any state for
that matter,” Koopman said. “But it’s
important to note that neither do the
CON regulators. It is nearly impos-
sible for a central planner to get all of

the information necessary to decide”
what is needed, where, and provided
by whom.

The hospital lobby contends it
supports a free market, but since the
health care market is tightly regulated,
repealing CON laws would help doc-
tors open facilities that would compete
directly with hospitals that must fol-
low stricter laws and costlier regula-
tions.

Koopman rejects the notion that
one can be a free-market advocate and
not champion a free-market advance.

“This is one area where a state
can actually take sort of their own des-
tiny in their hands, and make a deci-
sion for themselves that they do actual-
ly believe in having more competition,
more entry, more choices, that they
believe in getting more quality care to
more people at the least amount of cost
that they can,” Koopman said.

Opponents of relaxing or repeal-
ing certificate-of-need laws raise the
specter that rural hospitals might be
forced to close in the face of competi-
tion.

Koopman rejects that contention,
noting that Western states with “huge,
wide expanses, remote cities and
towns” were the first to repeal their
CON laws after the federal govern-
ment lifted the mandate of imposing
them, because they saw it as a way to
increase care to rural residents.

“Have they imploded the same
way that proponents of CON are
claiming that North Carolina’s is going
to fall apart?” he said. “I don’t think
anyone’s really talking about a crisis
of hospitals in these states that have
repealed CON.” qJ
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State Briefs

he news that state revenue

I collections are coming in at

$400 million above projec-

tions could signal a cut in the cor-
porate tax rate for next year.

The tax reform law passed
by the General Assembly in 2013
— lowering personal income tax
rates, establishing a flat tax, and re-
ducing corporate income tax rates
— included a trigger provision
that would cut lower corporate tax
rates even more if tax collections
exceed revenue projections.

Before the tax reform legisla-
tion took effect, the state corporate
income tax rate was 6.9 percent.
It dropped to 6 percent on Jan. 1,
2014, and 5 percent on Jan. 1, 2015.

If tax collections continue to
come in at or above the levels fore-
cast today, the corporate income
tax rate would drop to 4 percent
on Jan. 1, 2016, and 3 percent the
following year.

“The Consensus Revenue
Forecast released [May 6] proj-
ects that revenue will be at a level
that exceeds the corporate tax rate
thresholds,” said Melanie Jen-
nings, a spokeswoman for the Of-
fice of State Budget and Manage-
ment.

The forecast indicates that
General Fund revenues are expect-
ed to grow by 6.1 percent since the
2013-14 fiscal year ended last June
30, 2.1 percent more than original-
ly projected. That growth would
trigger the corporate tax rate cuts.

The revised forecast sees
General Fund revenues of $21.4
billion in the current budget year,
$1.2 billion more than the $20.2
billion trigger set in the 2013 tax
reform law and more than the $21
billion in the current budget.

State leaders hailed the rev-
enue collections announcement as
a validation of the 2013 tax reform.

“This surplus is the result
of a growing economy, fiscally re-
sponsible budget, and tax reform
that’s putting more money in the
pockets of North Carolinians,”
Gov. Pat McCrory said in a state-
ment.

“[Far] from starving state
government, tax cuts and tax re-
form have spurred economic
growth and job creation — a turn-
around that has provided our state
with a surplus that will allow us
to continue cutting taxes while in-
vesting in core priorities like edu-
cation, infrastructure, and public
safety,” said Senate leader Phil
Berger, R-Rockingham. q

—BARRY SMITH
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JLF’s Alternative Budget Puts Focus on Savings

$43.6 billion plan would spend
less than governor or House

By CJ StAFF
RALEIGH
orth Carolina state government would boost its
Nsavings reserves and set aside more money for in-
frastructure, while still increasing starting teachers’
pay, providing additional tax relief for families, and limit-
ing government spending growth under recommendations
in the John Locke Foundation’s 2015-17 alternative General
Fund budget.

JLF released its plan during the week that the N.C.
House of Representatives passed its $44.6 billion General
Fund budget proposal for the two-year cycle. The Senate
must pass a version of the budget, and any differences must
be reconciled with the House before being sent to Gov. Pat
McCrory for his signature.

public school teacher salaries and school calendars.

In the second-largest category, Health and Human
Services, JLF’s proposal of almost $5.3 billion in spending is
about $23 million less than McCrory’s budget. The amount
of money devoted to Medicaid is equal in both plans.

The JLF alternative budget would repeal the Job De-
velopment Investment Grant program and other targeted
tax incentives tied to the N.C. Department of Commerce.
Funding for state film and entertainment grants would end.
“This budget calls on state government to stop picking eco-
nomic winners and losers and competing with private-sec-
tor investors.”

Among the other ideas embedded within the nearly
50-page JLF document is a new voucher system to cover
indigent defense within the judicial branch of government.
“This market-based solution would allow indigent defen-
dants to select their own attorneys while simultaneously
saving money and fixing a broken system that cost more
than $124 million in the last budget year.”

Budget provisions in JLF’s plan also include: a shift of

The JLF plan the NC GEAR govern-
would spend roughly . R R ment efficiency program
$21.5 billion for the new | :'[J-j 1CY Hi’;‘[]l‘]l'[ -?_,- . '{."" . to the state auditor’s of-

gy T F055 e i he Divi-
budget year that starts yy 1L 0 - fice, a move of the Div

million less than the
governor’s  proposal.
The JLF plan would
spend $22.1 billion for
2016-17, roughly $100
million less than the
governor proposed.
“Consistent  with
prior years, this alterna-

July 1. That's about $25 | Any A| TERNATIVE BUDGET

e b2 i P L g

$21.5 Billion

Budget 2016

tive budget focuses on Naiusal and
”oqai Ezonamic

core gove,rnment, said erriarrierd

the report’s lead author, $0.30

Sarah Curry, JLF director
of fiscal policy studies.
“Under our proposal,
General Fund spending
grows by $567 million ]"'

over the next two fiscal ¥
years. The annual aver- J
age growth rate is 1.3

percent, far below the
combined rate of infla-

Boosd raimy day fund

Tam creciin lor inmias

sion of Veterans Affairs
to the Department of
Public Safety, and an
end to state subsidies
for preservation of older
buildings in Raleigh.
Curry points to
a list of six R’s of fiscal
responsibility in North
Carolina. “Reform en-
titlement  programs,”
she said. “Require more
user responsibility. Re-
direct spending to high-
er-priority uses. Revive
free enterprise. Restore
civil society. Reduce bi-
ases in the tax code.”
The JLF budget
- incorporates additional
tax relief for families,
Curry said. “This takes
the form of larger per-

[ e
i Pl s

tion and population m&ﬁ‘m Erut oo por ates wertarn L, i D child tax credits and
growth.” ki + 529 education savings

Along with that E L] ; account deductions,
modest rate of spending Commeey e i along with reinstated
growth, the JLF budget Colege - — T—— deductions for medi-
proposes adding $620 :,Il:.l;.: - cal expenses,” she said.

million to the state’s

“These  recommenda-

savings reserve over the
next two years. It recom-
mends adding $520 million to the repairs and renovations
reserve.

Other major recommendations focus on core state
government priorities, Curry said. “In education, this bud-
get focuses on raising starting teacher pay to $35,000, as the
governor recommends, while also increasing funding for
opportunity scholarships and grants for children with dis-
abilities,” she said. “The JLF budget offers full funding for
Medicaid reform efforts, without limiting those reforms to
the model endorsed by the McCrory administration.”

Within major categories of state spending, JLF recom-
mends $11.9 billion for education in 2015-16, about $100
million less than McCrory. While the JLF plan would spend
nearly $50 million more on community colleges, it would
spend about $92 million less than the governor’s budget on
the University of North Carolina system. Within K-12 edu-
cation, the JLF plan recommends new local flexibility for

tions go along with the
cuts in corporate and
payroll taxes already scheduled for the next two years.
These changes are consistent with our long-term tax reform
goal of eliminating the tax system’s bias against saving and
investment.”

Even with an emphasis on savings and fiscal disci-
pline, the plan adds money for state workers. “This budget
funds a 1 percent cost-of-living adjustment for all state em-
ployees, as well as retirees, in addition to fully funding the
actuarial contributions to the state’s pensions and the state
health plan,” Curry said.

Curry and the JLF research division staff approached
the 2015-17 budget process with a clear goal in mind. “The
focus is on directing scarce resources to areas where govern-
ment has a role and where revenue can be allocated most
effectively,” she said. “Our proposed spending and policy
changesattempttomake governmentmore transparent, more
efficient, and more accountable to taxpayers.” cJ
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GOP Sees Retiring Unemployment Insurance Debt Early as Vindication

State paid off a debt
of $2.5 billion

in only two years

By DaN Way
Associate Editor
RALEIGH
mployers now will have “cer-
Etainty about the cost of doing
business in North Carolina,”
Gov. Pat McCrory said May 5 in an-
nouncing that the state has paid off a
$2.5 billion unemployment insurance
debt to the federal government that he
inherited upon taking office in January
2013.

“Getting more North Carolinians
jobs and fixing our broken unemploy-
ment system was a top priority when I
entered office. Thanks to quick action
and tough decisions, North Carolina’s
unemployment system is more effi-
cient, more customer-friendly, and the
time needed to settle appeals has been
dramatically reduced,” McCrory said.

The debt piled up when the
state’s unemployment trust fund ran
out of funds in February 2009, and at
its highest point reached $2.8 billion.
North Carolina had to borrow from the
federal government to pay regular un-
employment benefits.

Senate President Pro Tem Phil
Berger, R-Rockingham, said reforms
in 2013 to House Bill 4, reducing the
maximum weekly benefit from $535 to
$350, and the number of weeks of eli-
gibility from 26 to 20, have allowed the
state to eliminate the debt.

“In just two short years, North
Carolina has successfully paid off a
massive federal debt that was threaten-
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Department of Commerce Assistant Secretary Dale Folwell displays a mock credit
card identical to one that was cut up during an event marking North Carolina’s payoff
of a $2.8 billion unemployment insurance debt to the federal government. (CJ photo

by Dan Way)

ing our ability to keep existing jobs and
making it harder to create and recruit
new ones,” Berger said.

He credited Sen. Bob Rucho, R-
Mecklenburg, and Rep. Julia Howard,
R-Davie, for “bringing stakeholders to-
gether to find a solution to remove this
tremendous burden off the backs of
North Carolina businesses and create
a sustainable unemployment system.”

House Speaker Tim Moore, R-
Cleveland, also credited the reforms in
H.B. 4 with helping the state get rid of
the debt during “a tough economy.”

The Republican-led policies to
pay down the debt were not without
detractors. The criticism grew louder
in 2013 when the federal government
refused to allow the state into the fed-
eral emergency unemployment com-
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pensation benefits program because
North Carolina repaid its debt by re-
ducing benefits.

As people went back to work
and the state’s unemployment rate
dropped, Republicans said their poli-
cies were vindicated. GOP leaders also
cited academic studies showing that
extending the period a jobless person
can collect benefits reduces that per-
son’s willingness to seek immediate
employment.

Last year, the federal government
waived the higher federal unemploy-
ment tax rates on businesses. That
waiver, along with the retirement of
the debt, will amount to a tax reduc-
tion to North Carolina businesses of
$280 million in 2016. The following
year, businesses could get additional
relief in the form of a rate cut totaling
$270 million if the state rebuilds UI re-
serves to $1 billion, as is anticipated.

Not long after McCrory an-
nounced the debt payoff, the North
Carolina State AFL-CIO criticized
GOP leaders.

“That North Carolina will pay off
its unemployment insurance debt to
the federal government, as [McCrory]
announced today, is a pyrrhic victory
because the debt-free system — thanks
to harsh benefit cuts and Ul tax cuts —
is no longer capable of being the stabi-
lizing force both workers and employ-
ers need,” the union said in an email
release.

“Lawmakers should take action
this session to reverse the draconian
cuts they made to benefits and eligibil-
ity in the 2013 session,” said MaryBe
McMillan, state AFL-CIO secretary-
treasurer.

Dale Folwell, assistant secretary
of employment security at the Depart-
ment of Commerce, dismisses such
criticism.

“When you look at the benefit
costs of House Bill 4 up to this point,
about half of it is borne by businesses
paying higher [federal unemployment]
taxes, and about half of it was borne by
claimants who received less money,”
Folwell said.

“In addition to the waiver we re-
ceived last year, and with the news of
today, and where we expect the [bud-
get] surplus to be, the real story is that
over a 15-month period this will result
in over $700 million worth of tax sav-
ings in North Carolina,” Folwell said.

That will have a positive impact
on the state’s General Fund, Folwell
said businesses either would pocket
and pay taxes on the savings, paying
for services such as public education
and roads, “or they could hire more
people, which drives the unemploy-
ment rate even lower, which makes
our trust fund even more solvent.”

Folwell noted that North Caro-
lina paid off its federal unemployment
debt faster than South Carolina, which
owed a few hundred million dollars,
Ohio (more than $1 billion), and Cali-
fornia ($8 billion).

“North  Carolina [unemploy-
ment] taxes were 2 ¥4 times higher than
42 other states” because of debt and
the federal payback formula, and that
was a disincentive to businesses look-
ing to locate here, Folwell said. “Now
there’s no longer a cover charge in
North Carolina.”

The state also has been helped
by other changes, including improve-
ments in quality scores issued by the
federal government.

“When the governor took office,
not only was the debt the third high-
est in the United States, but our qual-
ity scores were the lowest in the whole
country,” bottoming out at 12 out of
100 points, Folwell said.

“If that were equivalent to a sani-
tation grade [at a restaurant], which I
think it is, you’d never eat there,” he
said. “But people didn’t have a choice
but to consume a product that had a
quality grade of 12, so we're excited
about that progress.”

His department also implement-
ed a photo ID policy requiring claim-
ants to appear personally within four
weeks of filing for benefits to prove the
claim is not fraudulent.

“A photo ID is a federal require-
ment to get a job in the United States,”
Folwell said. “Why shouldn’t it be a re-
quirement for unemployment?”

The agency also added a week to
the claims process during which the
state verifies that the person in whose
name a claim was filed was actually
discharged. False claims had been on
the rise due to identify theft and other
reasons, but the changes stemmed the
tide, Folwell said. CJ
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Audit: DHHS Director Spends $1.6 Million on Friends, Perks

By DaN Way
Associate Editor
RALEIGH
withering state audit uncovered
Agpattern of abuses by a division
irector at the Department of
Health and Human Services, unearth-
ing $1.6 million in excessive salaries
and wages, rampant nepotism, failure
to follow state policies, and continuing
lax oversight at the agency.

State Auditor Beth Wood said she
hopes exposure of the ongoing impro-
prieties in the Office of Medicaid Man-
agement Information Systems Services
finally will lead to reform.

“It's the fourth audit, and now
an investigative report on basically the
same division,” Wood said. OMMISS
handles computer systems for Medic-
aid and was responsible for develop-
ing the beleaguered NC Tracks system
that manages Medicaid claims.

The mismanagement is “just un-
imaginable,” Wood said. “Not in any-
thing we’ve ever done across state gov-
ernment have we ever seen an abuse of
their authority like this,” Wood said.

In a 17-page response to the au-
dit, DHHS Secretary Aldona Wos dis-
puted most of the audit’s findings.

She said most of the temporary
employees cited in the audit were
hired more than two years before she
took over DHHS in 2013, some no lon-
ger work in the department, and others
were terminated when it was learned
their qualifications did not match their
compensation.

“DHHS believes the attempt, in
several situations in [the auditor’s]
draft report, to apply inapplicable stan-
dards and policies, results in a flawed
analysis of some of the important and
valuable findings of [the auditor’s] in-
vestigators,” Wos wrote.

The audit placed much of the

blame for the mayhem in OMMISS on
now-retired director Angeline Sligh,
the subject of a 2013 audit detailing
$237,500 in overpayments.

According to the audit, Sligh
chose temporary staffing agencies out-
side state government, paying $598,673
for commissions that exceeded the
rates charged by the state-operated
temporary staffing service. Employ-
ees collected $234,724 in unjustified
overtime, and ineligible employees re-
ceived $26,026 for holi-

der Sligh’s watch were a neighbor’s
daughter, her hairdresser’s sister, and
two ex-colleagues at St. Augustine’s
University.

The audit said the agency paid 12
temporary employees $807,741 “more
than their qualifications justified,” ac-
cording to the Office of State Human
Resources. In numerous instances Sligh
overruled the temp agency’s determi-
nation of appropriate pay scales and
directed them to beef up the amounts.

As examples from
July 1, 2011, to June 30,

day pay.

In all, temp work-
ers recorded 5,841
hours of overtime
“without documented
justification,” the audit
said. Undocumented
overtime had been cited
in past audits.

Those employees
“could not provide rea-
sonable explanations”
to justify the overtime,
according to the audit.
Some clocked in over-

2014, the audit noted,
one manager was paid
$89.39 per hour, 78
percent more than ap-
propriate, and $244,420
more than justified. A
business analyst should
have received $33.57
per hour but got $70,
a 109 percent increase,
resulting in $199,183 in
excessive payments. A
second business ana-
lyst should have been

time hours making
copies or nametags, an-
swering phones, and doing “lots and
lots of typing.”

By going to an outside temp
agency, Sligh was not constrained by
state rules limiting temporary employ-
ees to 12 months of service. Some temp
workers stayed with the agency for
years.

The audit said Sligh’s “abuse of
her authority through the hiring pro-
cess caused these excessive costs.”

According to the audit, Sligh
hired 15 people connected to her, in-
cluding her daughter, ex-husband, and
ex-husband’s wife. Six were members
of her church, and one was a son of a
fellow church member. Also hired un-
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paid $23.31 per hour, re-
ceived $36, and collect-
ed $60,404 more than justified. A health
insurance claims consultant collected
$74 hourly, or 73 percent above a justi-
fiable level, for $103,484 more overall.

The audit said Sligh received im-
properly 2,120 hours of compensatory
time to which she was not entitled.
The comp time allowed Sligh to save
her sick time and vacation days, poten-
tially inflating her retirement benefits
that are calculated partially on those
accumulated days. Wos denied the
comp time bumped up Sligh’s retire-
ment pay.

The audit admonished DHHS
chief information officer Joe Cooper,
Sligh’s supervisor, who signed off on

Visit
Carolina Journal Online
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the comp time even though depart-
ment HR officials informed him that
Sligh was not entitled to the perk.

Cooper told investigators: “I
don’t really understand comp time.
I've never seen comp time in my life.”

Even though earlier audits had
reported on failings at OMMISS, Wos
disagreed with one finding in the cur-
rent audit citing DHHS with providing
inadequate oversight. Wos said hiring
Cooper in 2013 showed that oversight
increased.

“This is Medicaid money,” Wood
said of the wasteful spending. “This
is your tax dollars that this person is
walking away with, and everybody
that she hired that was overpaid and
not qualified for their salaries, or the
hourly rates that they received. ...
Here are people walking away with
your money, and somebody let them.”

The state is unlikely to recoup
any of the overpayments.

“It sounds like a legal matter that
would have to be handled from some-
one other than the Office of State Hu-
man Resources,” said agency spokes-
man David Prickett.

Wood said it would be difficult to
recover the overpayments because su-
pervisors signed off on the pay sheets,
“so therefore it's going to be hard to
ask for something back that you ap-
proved.”

In the same vein, she said, there
is little to be done with the nepotism
in hiring.

“People keep hanging their hat
on the fact that [Sligh] didn’t break
any policies because none existed,”
Wood said. Just because no policies
regarding nepotism and other abuses
outlined in the audit have been issued
statewide should not prevent individ-
ual agencies from developing them,
she said. cJ
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N.C. Chamber Resurrects YMT Highway Funding Fee Idea

By BARRY SmiTH
Associate Editor
RALEIGH
he N.C. Chamber is resurrect-
I ing an idea to pay for roads that
eventually could confront con-
cerns over the growing gap between
increasing highway use and dwindling
fuel tax revenues.

The idea goes by a number of
names, but it’s most commonly known
as a vehicle miles traveled or VMT fee.
If fully implemented, fuel taxes would
be replaced by a fee assessed on motor-
ists for every mile they drive on public
highways. There are no formal plans to
impose a VMT fee, and many aspects
of the concept remain unclear, includ-
ing the rate and determining how the
fee would be paid — at gas pumps, as
part of vehicle registration, or using
some sort of regular billing procedure.

Moreover, some critics of the
proposal cite privacy concerns, saying
electronic tracking devices may need
to be installed on vehicles and moni-
tored by government officials to count
mileage accurately.

The Chamber brought up the
idea at a presentation at its recent
transportation forum in Durham. It has
appeal to some policymakers because
the 18.4-cent-per-gallon federal gas
tax — combined with North Carolina’s
36-cent-per-gallon state tax — produce
only about half the money needed to fi-
nance the state’s highway construction
and maintenance needs. (According to
the Tax Foundation, the average state
fuel tax is 21 cents per gallon, and with
federal taxes the average state gets
only about one-third of its highway
funding from fuel taxes.)

But as traditional cars become
more fuel-efficient, hybrid vehicles
gain in popularity, and highway main-
tenance demands continue rising, offi-

cials are scrambling to find alternative
forms of financing.

“In virtually every city and coun-
ty and hamlet [in North Carolina],
the roads seem to be just not being re-
paired and kept in the same state that
they used to be a couple of decades
ago,” said Rep. John Torbett, R-Gaston,
at a recent legislative hearing.

“The reason we're looking at rais-
ing revenue is be-
cause of the unmet
needs that are cur-
rently out there.”

The VMT fee
surfaced as a poten-
tial
revenue source in
2007 and 2008 when
it was studied by a
commission looking
into the state’s 21st-
century transporta-
tion needs. How-
ever, the proposal
never gained traction.

No state is using the VMT as a
major source of income now, but a
handful are studying it, and this sum-
mer Oregon is set to test the program
through a pilot program involving up
to 5,000 vehicles.

Daniel Findley, senior research
associate at the Institute for Transpor-
tation Research and Education at N.C.
State University, conducted a study
of potential transportation funding
sources for the N.C. Chamber and
found a number of advantages to us-
ing a VMT tax as a primary source for
transportation funding.

“Looking at vehicle miles, it both
has the potential to generate enough
yield” to keep up with the demand for
highway maintenance and construc-
tion, Findley said. “It's a relatively
stable measure, so as the economy

5 H
transportation ., OBEE

grows, typically, vehicle miles traveled
increases as well.”

One other advantage of the VMT
approach is that it works well as a user
fee. “The people who drive or benefit
from [highway use] are the ones who
pay for it,” Findley said.

Adrian Moore, vice president of
the Reason Foundation, said states will
need to consider a method of replacing
the gasoline tax as
a means for paying
for road construc-
tion and mainte-

w P nance.
- lﬂﬂ J “We’re not us-
gy =, — ing less roads, but
- - we're using less

- 120— gasoline,”  Moore

N said. “It’s like pay-
ing for the health
care system by tax-
ing cigarettes.”

Kevin  Pula,
policy associate at
the National Conference of State Leg-
islatures, said 18 states have entered
into small VMT pilot programs, with
Oregon’s being the most prominent.

“I think Oregon will really pave
the way for other states,” Pula said.
“They’re trying to prove that this can
work on a large-scale basis.”

Oregon will give volunteers par-
ticipating in the pilot project rebates on
their gasoline taxes. Participants will
have options for reporting their mile-
age, including GPS tracking, odometer
readings, and monthly self-reporting.

Moore said Oregon has ad-
dressed privacy concerns in its VMT
law. He said the private telecom com-
pany Verizon will track mileage for the
state. Under its contract with the state,
Verizon is forbidden from collecting
private information from motorists,
Moore said. Motorists could sue both

the vendor and the state if Verizon vio-
lated the provision, Moore said.

“You can [implement a VMT fee]
without tracking, and you can do it
with protections,” Moore said. He said
the government already has means of
tracking motorists if that’s what offi-
cials want to do.

Moore noted that Oregon’s pro-
gram is in its infancy. “You have to
start with baby steps,” Moore said.
“This is a big, complicated, 20-year
change process.”

He encourages states looking for
a way to replace gasoline tax revenue
with the VMT to go ahead and begin
pilot programs.

“I say, study it now, try to work
out the kinks,” Moore said.

There are a number of them.

While the VMT fee is expected to
be a stable source of revenue, it comes
with collection problems and adminis-
trative headaches, Findley said.

For example, the VMT fee would
collect nothing from motorists who
live across the North Carolina border
and come here for work, recreation, or
shopping. It also wouldn’t capture rev-
enue from out-of-state tourists. Cur-
rently, they pay the gasoline tax when
they fill up in North Carolina.

But the current gasoline tax sys-
tem isn’t perfect either, Findley said,
referring to drivers traveling through
the state on Interstate 95.

“People fuel up in Virginia and
drive and drive, and don’t fuel up until
South Carolina, or vice versa,” Findley
said.

Moore said states that study and
experiment with a VMT system now
will be in a better position to imple-
ment it once the administrative prob-
lems are solved. States that wait a few
years to test the program will be even
further behind, he added. cJ
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JLF Recommends Ending Targeted Corporate Tax Incentives

By CJ StAFF
RALEIGH
orth Carolina lawmakers
Nwould harm, not help, the
state’s economic growth if
they extend and expand corporate tax
incentive programs. That's the key
conclusion from a John Locke Founda-
tion Spotlight report. (See full report at
http:/ /bitly /1Af2Gzp.)

“The problem with these kinds
of policies is that, even though they
are promoted under the rubric of
‘economic development,” there are no
sound economic arguments to be made
on their behalf,” said Roy Cordato, JLF
vice president for research and resi-
dent scholar. “In fact, economic analy-
sis suggests that they are likely to harm
consumers, investors, and entrepre-
neurs who are not privy to the incen-
tives.”

Cordato, a Ph.D. economist, re-
leased the report as Gov. Pat McCrory
and state legislators debated proposals
to continue the existing Job Develop-
ment Investment Grant program in
some form. The debate also extended
to special tax breaks for building pres-
ervation, renewable energy, and the
movie industry.

“Support for tax and spending
subsidies to attract business to North
Carolina is based on what is quite
likely the oldest and most common
economic fallacy ever invoked, name-
ly that the only economic effects that
count are those that are obvious and
visible,” Cordato said.

The report offers a hypothetical
example of using incentives to lure an
auto manufacturing plant from Ohio
to North Carolina. The highly visible
move would generate positive media
coverage. Incentive supporters would
consider any jobs tied to the plant as a
positive economic benefit.

This approach is flawed, Cordato
explains. “By examining only the eco-
nomic effects of what can be seen and

then counting all of those impacts as
benefits, rather than trying to differ-
entiate benefits from costs, there can
be no downside to these subsidy pro-
grams,” he said. “This assumes that la-
bor and other resources being used by
the subsidized company would other-
wise lay idle. There is no consideration
that what is being subsidized is actu-
ally displacing economic activity that

One way in which incentives lead
to “crowding out” involves state gov-
ernment revenues, Cordato said. “As-
suming that the overall size of the state
budget remains the same, taxes for ex-
isting businesses, consumers, and in-
come earners generally will have to be
higher to make up for direct incentive
payments or lost revenue,” he said.
“The N.C. Department of Revenue

would  oth- says  well
erwise be oc- over  $400
curring.” spotlight T million was
In oth- - allocated in
er words, | LORPORATE |AX INCENTIVES corporate in-
incentives centives for
support- 2014.  This
ers  ignore money  has
the  saying to come out
“There’s no of the pock-
free lunch,” ets of North
Cordato said. Carolinians
“That saying generally.”
is based on “Activ-
the bedrock ity through-
economic out the
principle economy —

of  scarcity,
which tells us
that if there

spending, in-
vesting, and
entrepre-

is an increase neurship —
in the use of is curtailed,”
resources, Cordato
either mone- added. “That
tary or physi- puts a dent
ca, in the in econom-

direction of
some uses, there has to be a reduction
in other uses.”

This economic truth plays out in
several ways when it comes to corpo-
rate tax incentives, Cordato explains.
“Corporate subsidy programs to at-
tract some businesses unfairly crowd
out the business and economic activi-
ties of others,” he said. “And this oc-
curs regardless of the form that the
subsidies take, whether through di-
rect payments or various kinds of tax
breaks.”

ic growth.
There is a coercive wealth transfer
from existing taxpayers to all business
entities that received incentives.”
Incentive supporters never ac-
count for the wealth transfer, Cordato
said. “They never make the case that
subsidized economic ventures are
more valuable to the state’s economy,
and therefore to the state’s coffers,
than the spending, investment, and
entrepreneurship that would have oc-
curred if that money had never been
transferred.”
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Another form of “crowding out”
involves access to resources such as
labor, land, and building supplies,
Cordato said. “Added demand for
these resources that results from state-
funded special privileges to some and
not to others drives up their prices,” he
said. “That means higher costs for all
businesses that are seeking access to
these resources.”

“So there is a wealth transfer to
the favored business not only from tax-
payers generally but especially from
existing businesses that will reduce
their investments because of higher
costs,” Cordato added. “Subsidized
businesses crowd out, to some degree,
existing businesses in the competition
for resources. This is why incentive
programs implicitly pick both winners
and losers.”

Cordato disagrees with policy-
makers who lament Volvo’s recent
decision not to locate a new plant in
North Carolina. “When the state ‘loses’
a bid for a company to which it is mak-
ing a large subsidy offer, it is actually
a win for home-based and homegrown
companies that will have greater and
lower-cost access to resources.”

Those who believe otherwise are
effectively supporting “state-based
central planning,” Cordato said. “Eco-
nomic incentives are an attempt by
politicians to direct resources that are
not their own to investments that they
believe will be better for the economy
than those that would be chosen if the
actual resource owners were left to
their own judgments.”

Politicians and bureaucrats end
up making “economically arbitrary
decisions,” Cordato said. “They trans-
fer control over resource use from the
more efficient setting of private-sector
resource owners and entrepreneurs
to the less efficient public sector,” he
said. “This is why incentives-based
economic policies are harmful to eco-
nomic growth.” cJ
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Education Researcher: Remedial Education Bill Intervenes Too Late

By DaN Way
Associate Editor
RALEIGH
Senate bill aimed at reducing
Aihe need for remedial educa-
ion courses at community col-
leges would intervene too late in a high
school student’s career to have a broad
impact on college performance, says
a scholar based at Appalachian State
University.

The plan would disperse respon-
sibilities for “coaching up” unprepared
students while failing to address other
factors that are linked to poor college
performance by some high school
graduates, says Hunter Boylan, who
heads a research center that focuses on
developing college students who aren’t
prepared for the rigors of higher edu-
cation, and who directs the National
Center for Developmental Education.

Boylan says Senate Bill 561, which
passed the Senate in April by a 48-0
vote, and which allows high-school se-
niors to use a curriculum developed by
the colleges while letting them do their
catch-up work at their high schools, is
bad policy.

“They have drastically oversim-
plified the issue of students who need
remediation. First of all, students don’t
just suddenly appear in their junior
year underprepared. If they're un-
derprepared, this is something that is
cumulative, that started between first
grade and 10th grade, and has contin-
ued,” Boylan said.

But state Sen. Chad Barefoot, R-
Wake, a primary sponsor of the bill,
said the issue can’t be ignored, as 41
percent of recent high school graduates
had to take remedial math and 36 per-
cent had to take remedial reading and
English when they enrolled in commu-
nity colleges.

“In the 2013-14 school year the

state did not meet ACT benchmarks
in English, math, reading, science, or
writing. Research also shows that stu-
dents who enter the college underpre-
pared and required remediation are
much less likely to graduate, and many
frequently do not enroll in a college
credit-bearing class,” Barefoot said
during Senate Education Committee
debate on April 28.

“In  today’s
work force the
skills gap is grow-
ing, not shrinking.
It is more impor-
tant than ever that
when our students
graduate from high
school they are pro-
ficient in math and
reading,” Barefoot

Barefoot. “Should it be the State Board
of Community Colleges coming into
the public schools, or the public schools
soliciting the community colleges?”
Barefoot said high school teach-
ers will be teaching the remedial mod-
ules, and the community colleges will
oversee it. The bill “doesn’t specifically
describe that relationship,” but directs
the community colleges and schools to
work that out.
“Who re-
ceives the [dai-
ly enrollment]
money, the public
school, the com-
munity  college,
both?” asked Sen.
Fletcher Hartsell,
R-Cabarrus.
“Because the

said.

The bill di-
rects the State Board of Community
Colleges to work with the State Board
of Education to develop a program al-
lowing high school seniors with low
ACT scores to replace their required
fourth-year math, English, and reading
courses with remedial classes.

Currently, remedial classes are
given at community colleges, and stu-
dents do not earn college credit for
completing them. Students taking the
proposed courses in high school would
earn college credit, Barefoot said.

A similar program in Tennes-
see called Tennessee SAILS (Seamless
Alignment and Integrated Learning
Support) has been under way for a
couple of years, and “has resulted in
70 percent of the high school gradu-
ates now being ready to enter the com-
munity college and start with degree-
earning courses,” Barefoot said.

“Are we logistically doing it
right?” Sen. Josh Stein, D-Wake, asked

teachers are em-

ployed by the pub-
lic schools, that money will go to the
schools. Now the question that you
may have or I may have is who’s go-
ing to pay the community colleges to
oversee this,” said Senate Education
Committee Chairman Jerry Tillman, R-
Randolph.

The bill directs the State Board of
Community Colleges and State Board
of Education to report in January to the
Joint Legislative Education Oversight
Committee with recommendations to
those unresolved issues, Barefoot said.

“We are supportive of this leg-
islation. We are proud of the fact that
we’ve been able to make a lot of col-
lective progress on remediation in re-
cent years, but we think this will help
us take an important step forward,”
said Scott Ralls, president of the com-
munity college system. “We have more
todo.”

“We certainly support the bill.
We've been working with the com-

munity college on this issue now for
a couple of years,” said Rebecca Gar-
land, deputy state superintendent of
the Department of Public Instruction.
“We do not want to continue to send
students that are not prepared.”

Boylan, who serves on the advi-
sory board of Columbia University’s
Community College Research Center,
told Carolina Journal “our research does
not support, nor do we recommend,
the elimination of remedial courses.
... We need to take what we have and
improve it” at the community college
level.

It costs less to perform remedia-
tion at community colleges because
the adjunct professors teaching those
classes are paid significantly less than
high school teachers, Boylan said.

“The legislature has made a deci-
sion inadvertently that ultimately will
cost them more money in an effort to
control costs,” while piling new duties
on overworked teachers, Boylan said.

Rather than imposing a wholesale
conversion of remedial courses, “the
smart thing to do would be to field-test
it with a small number of high schools
and community colleges,” and proceed
based on outcomes, Boylan said.

“I think we're treating students
as a kind of monolithic entity here, like
the only thing that counts is how much
math they know, or how much Eng-
lish,” Boylan said.

“In fact they’re much more
complex than simply somebody who
doesn’t understand advanced math,”
he said. “They’re also people who are
adults with child-rearing responsi-
bilities, who are trying to make ends
meet, who are dealing with family
crises, who are dealing with health is-
sues, who are dealing with their own
emotional and psychological issues,
and this bill doesn’t do anything
about that.” cJ
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tudents nationwide are
Sreveling in the pomp and pag-

eantry of high school’s most
joyous rite of passage: graduation.
The class of 2015, resplendent in
cap and gown, silky tassels, and
school colors, is poised for launch.
After the cap toss, kisses from
grandma, and photo ops fade to
black, where will these graduates
go? Will they become captains of
academia and industry? Or will
they buckle under the strain of col-
lege coursework and a mercurial
marketplace?

If trends hold,

Class of 2015
Ready to Launch

Is college worth it? While not
for everyone, college nonetheless
confers an indisputable employ-
ment and earnings edge. According
to a 2015 report from Georgetown
University’s Center on Education
and the Workforce, the unemploy-
ment rate for recent high school
graduates is more than double that
of recent college graduates. And
the earnings gap has widened:
“The overall wage advantage of
college over high school has held
up and even increased slightly as
the earnings of both college and

high school workers have

two-thirds of students
striding across stages this
spring will head to col-
lege campuses this fall.
Once dorm-room decora-
tion is done and class-
room rigors have begun,
some will flourish, find-
ing passion and purpose.
Others may falter. In
recent years, less than 20
percent of North Caro-
lina high schoolers have
met or exceeded all four
“college readiness benchmarks” on
the ACT college admissions exam
in English, math, reading, and sci-
ence.

Why are many missing the
mark? In 2012 North Carolina
joined a growing number of states
in requiring all public school
juniors to take the ACT, college-
bound or not. Scores understand-
ably have declined as the testing
pool has diversified and expanded
beyond college aspirants. Still,
results from multiple earlier years
underscore our imperative. High
school curricula must become more
rigorous, rich, and relevant.

What about the financial fore-
cast? Stories of students consigned
to indentured servitude to pay off
college debt — or worse, of those
who default on their loans — are
widespread. And no wonder. At
numerous private colleges, an-
nual tuition and other expenses
exceed $60,000. Debt is an albatross
encumbering many, even students
receiving grant-based aid or at-
tending comparably affordable
public universities. According to
the Project on Student Debt, 61 per-
cent of North Carolinians graduate
from four-year public and private
colleges with debt, owing an aver-
age of $24,319.

KRISTEN
BLAIR

fallen over the recession,”
notes the report.

Seniors have heard
the job talk with each
passing year, and it has
affected their expecta-
tions. A Gallup survey
conducted this fall of
more than 800,000 stu-
dents in grades five-12
in 48 states, including
North Carolina, found
high school seniors were
the least optimistic of any
age group about their future job
prospects.

It's time to nurture hope.
Hope is, in fact, a more “robust”
predictor of success in college than
high school grade point averages
or even ACT and SAT scores, Gal-
lup reports. And while data are
useful for understanding percep-
tions and trends, they are but part
of the story. The personal and
particular remain. They comprise
the rest and best of the story, and
the students will do the telling
themselves.

I write this as a parent, not a
dispassionate observer. My son is
a member of the class of 2015. As
he grasps his high school diploma,
I won’t ponder surveys or work
force trends. I'll remember the first
day of kindergarten, middle school
dances, late-night homework
sessions, those unending college
applications, and the irrepress-
ible excitement of a college dream
fulfilled.

And I'll be proud, so proud.

To all of the other parents out
there, and to the class of 2015, I
have this to say: Well done. Any-
thing is possible. q

Kristen Blair is a Chapel Hill-
based education writer.

Charter Closing Fund Raises
Concerns of Accountability

By BarrY SmiTH
Associate Editor
RALEIGH
charter-school advocacy group
-Ahas raised concerns about a
0-month-old law that they say
places an undue financial hardship
on some charter schools. At the same
time, other charter supporters say the
law offers some assurance that charter
operators are financially accountable
to taxpayers.

At an early May press confer-
ence, Eddie Goodall, executive direc-
tor of the N.C. Public Charter Schools
Association, said the problem lies with
a provision stuck into the budget bill
that became law last summer. That
provision requires charter schools to
maintain a $50,000 reserve to pay off
final expenses in the event the school
closes.

Schools are allowed to have
the money in an escrow account, or
through a letter of credit, a bond, or a
deed of trust.

The provision is similar to one
found in a bill filed last year by Rep.
Rick Glazier, D-Cumberland. Last
year’s measure would have required
charter schools to have the $50,000 re-
serve in cash. The budget included a
provision adding options other than
a cash escrow to meet the reserve re-
quirement.

“It's saying put up your personal
resources to guarantee that we’ll have
$50,000 to do something with if you
go out of business,” Goodall said dur-
ing a May 7 press conference at the
Legislative Building. Goodall said the
mandate isn’t necessary to protect tax-
payers in case a school closes and has
unpaid debts.

Goodall is a former Republi-
can state senator from Union County.
Marcus Brandon, a former Democrat-
ic state representative from Guilford
County and executive director of Caro-
linaCAN (the North Carolina Cam-
paign for Achievement Now), also had
qualms with the requirement.

“Most of the cases where you've
seen charter schools close down, that
$50,000 wouldn’t have helped them
one way or the other,” Brandon said.

Brandon said the requirement
could hurt urban charter schools,
whose operators often have less capi-
tal than suburban charter holders. “We
don’t have $50,000 that we can just go
pick up,” Brandon said.

Terry Stoops, director of research
and education studies at the John
Locke Foundation, agreed.

“The dissolution fee is the latest in
a long line of state regulations that pe-
nalize small, community-based charter
schools,” Stoops said. “We should not

Former state Rep. Marcus Brandon (at
podium)and former Sen. Eddie Goodall (at
right) express concerns about a reserve
requirement for charter school operators
at a May 7 press conference. (CJ photo
by Barry Smith)

maintain a system that allows charter
management companies and well-
heeled charter boards to maintain an
advantage over less-connected appli-
cants. Rather, the state should level the
playing field.”

Goodall noted that all charter
school advocates aren’t on the same
page on the issue.

Debbie Clary, a former Repub-
lican state senator from Cleveland
County and lobbying and membership
services director for the N.C. Alliance
for Public Charter Schools, said the al-
liance supports responsibility and ac-
countability in the charter schools.

“We felt very strongly that this is
a piece of accountability,” Clary said.
“We don’t want to see charter schools
close without some responsibility back
to the taxpayers and the teachers of the
school.”

Clary said that the charter
schools” boards of directors need to un-
derstand their fiduciary responsibility.

“If an operator of a charter school
can’t put a $50,000 letter of credit or
bond, then we have a problem,” Clary
said. “Then that board had better wake
up to that problem and pay better at-
tention to their finances.”

Alexis Schauss, director of school
business for the state’s Public School
Fund, said the reserve would help pay
final expenses when a charter school
closes.

“There is a concern that when
they close, the retirement fund is often
left with a liability of unpaid bills, and
teachers are unpaid,” Schauss said.
“Some schools close very cleanly. Oth-
ers don’t and teachers are left unpaid.”

Goodall agreed that charter
schools should be accountable. But he
said there are ways to accomplish that
goal other than requiring the $50,000
school closure fund.

He urged state officials who over-
see charter schools to be more assertive
in determining debts that charters may
have run up. q
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Senate Puts House-Passed Education Reform Bill in Deep Freeze

By DaN Way
Associate Editor
RALEIGH
wo of the state’s most power-
I ful lawmakers are perplexed
that their education reform bill
passed unanimously in the House but
immediately was assigned to the Sen-
ate’s Ways and Means Committee, a
graveyard for legislation.

“We were kind of surprised be-
cause of that. It was a 117-0 vote,” said
Gregg Sinders, spokesman for Rep.
Paul “Skip” Stam, R-Wake, one of the
primary sponsors of House Bill 587,
the School Flexibility Act.

Stam is House speaker pro tem,
the second-highest-ranking post in the
chamber. Rep. Donny Lambeth, R-For-
syth, chairman of the House Appro-
priations Committee, also is a primary
sponsor of the bill.

Among other things, the bill
authorizes organizations such as the
North Carolina School Boards Associa-
tion to conduct professional develop-
ment workshops in each region of the
state to discuss school reform models.

Particular emphasis would be
placed on converting some traditional
schools into facilities operated simi-
lar to charter schools, with the local
board of education still in control of
the school.

The bill directs the state Depart-
ment of Public Instruction to provide
information and materials for work-
shops to inform school superinten-
dents of budget and spending flexibili-
ty they desire but might not know they
already possess.

It further directs the State Board
of Education to report to the Joint Leg-
islative Oversight Committee on Edu-
cation by Nov. 15 with recommenda-
tions on how to improve the teacher
licensing process, including changes to

the existing lateral entry process.

“We were disappointed to see it
get assigned to Ways and Means. We
were hoping it went to Rules, and we
could have conversations, and we're
still hopeful those conversations can
exist,” Sinders said.

“I think it's on us now to go
across to the Senate and explain what
our intentions were,” Sinders said.
“But we're still
hopeful that we
can move por-
tions of that bill
through either
provisions in the
budget or get-

EDUCATION

schools with the local board of educa-
tion maintaining control of the board.”

Joel Medley, director of the North
Carolina Office of Charter Schools at
DPI, explained how the new schools
would be structured.

Medley said current law autho-
rizes a “restart model” to operate “with
the same exemptions from statutes and
rules as a charter school ... or under
the management
of an education-
al management
organization
that has been se-
lected through a
rigorous review

ting the Senate 1 process.”
to move [H.B.] - REFO RM > Employ-
587.” | ees of the school
Sen. An- - -if;( would remain
drew Brock, -t employed by the
R-Davie, vice local school dis-
chairman of the trict and main-
Ways and Means tain job protec-

Committee, re-
ferred questions
about the bill to
committee chair-
man Tom Apodaca, R-Henderson. Ap-
odaca did not return repeated requests
for information.

Spokesmen in their offices said
Ways and Means is where bills are
placed that the Senate has no intention
of passing.

Senate leader Phil Berger, R-
Rockingham, did not respond to re-
quests for comment.

During House Education Com-
mittee debate April 28, Lambeth said
school districts “may make applica-
tions to the State Board of Education
converting existing schools to charter
schools.” The bill states that it “pro-
vides local school administrative
units with flexibility similar to charter
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tions
under
law.

Katherine
Joyce, executive director of the North
Carolina Association of School Admin-
istrators, did not respond to requests
for comment.

Lambeth, who served as chair-
man of the Forsyth County Board of
Education for 18 years, said during
that time he noticed “a lot of angst
about the flexibil-

in place
existing

licensing rules erect a barrier to quali-
fied individuals and handcuff school
administrators when hiring. He used
as an example a Broadway profes-
sional with 20 years of theater experi-
ence being barred from teaching high
school drama.

“And so what they’re asking for
is some flexibility that would allow
them to hire for those hard-to-fill posi-
tions ... especially if the person is quali-
fied, that they can come in and give
them that flexibility on some special
license” in addition to existing lateral-
entry opportunities, Lambeth said.

Rodney Ellis, president of the
North Carolina Association of Educa-
tors, would not comment on the pos-
sibility of using an emergency teaching
license or other alternative licensure
for classroom instructors.

Lambeth hopes the legislation
would calm a “general undercurrent”
among traditional public schools that
they are unfairly hamstrung by regula-
tions while charter schools have more
options.

“Given some history now that
the charter schools have, the public
schools could learn from some [in-
novations] the charter schools have
actually implemented,” he said. He
believes giving charter schools greater
freedom for innovation and creativity
created a natural friction with tradi-
tional schools.

“The purpose of this bill is to re-

lax some of that

ity that charter
schools had, and
[traditional] pub-
lic schools didn’t
seem to have.”
Last session
he introduced a
bill creating a pilot
program  allow-
ing school districts
to authorize and

Members of
the Senate’s

leadership
reluctant to
discuss the 1ssue

tension, and to try
to create an envi-
ronment  where
the public schools
actually welcome
the charter schools
as an option to be
able to ultimately
transform public
schools as well”
Lambeth said.

operate  charter
schools.

“It was a 50-page bill. It was very
complicated, and because it was so
complicated it didn't go anywhere,”
Lambeth said after the April 28 com-
mittee meeting.

So he and Stam met to retool the
measure, responding to local superin-
tendents’ complaints that they need
more operational flexibility.

In meeting with school adminis-
trators, lawyers, and state educational
staff, they discovered that superinten-
dents had more flexibility than they
realized.

H.B. 587 authorizes a series of re-
gional workshops to bring those areas
to light.

“My goal is to simply make it as
easy as possible for them, as we're try-
ing to make the charter school move-
ment easy from a regulatory stand-
point, so let’s cut through some of the
regulation,” Lambeth said.

Lambeth said restrictive teacher

Another area
addressed by the
bill is budgeting. It directs the state
workshops to inform school officials
of ways to implement “differentiated
pay and other initiatives to improve
student achievement,” he said.

And while superintendents may
be unaware of the flexibility they have
to spend portions of their state-allocat-
ed money, Lambeth eventually would
like to expand that discretion.

Ultimately, he would like to see
“more of a block grant concept, where
the state’s willing to invest $8,000 per
student. Here’s your allocation this
year. You get to do with it what you
want,” Lambeth said. “They know the
needs better than the state.”

At the same time, local school
boards and superintendents would as-
sume greater accountability because
they are making more decisions and
would not be able to blame the Gen-
eral Assembly for bad policies or
unwise spending, he said. cJ
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Fayetteville’s Satellite Annexations Capture NCGA’s Attention

By MicHAEL LOowREY
Associate Editor
RALEIGH
tate law currently prohibits mu-
Snicipalities from involuntarily

annexing property owners into a
city or town. Municipalities can, how-
ever, annex “extraterritorial” property
if the owner requests it, and may make
the extension of water service to a
property contingent on such a “volun-
tary” annexation request. The General
Assembly is now considering whether
to allow this practice to continue, says
the Fayetteville Observer.

Several years ago, Fayetteville
annexed two small subdivisions in the
unincorporated Vander community off
N.C. 24 east of the city, in an area that is
otherwise rural. These were “satellite”
annexations, as Fayetteville’s border
was two miles away. The developers
were required to request annexation
of the neighborhoods as a condition of
receiving water service from Fayette-
ville’s Public Works Commission.

Residents of the neighborhoods
don't receive the same level of services
as those living within the city limits.

“The No. 1 thing is I'm paying
city taxes, and I don’t get any city
services, except for trash,” said Rob-
ert Harris, who lives in the Baywood
Point subdivision.

Fayetteville, for example, has a
highly rated professional fire depart-
ment, but because of the remoteness

of subdivisions, the city contracts with
a local volunteer fire department to
serve the subdivisions.

Sen. Wesley Meredith, R-Cum-
berland, was one
of the develop-

collects trash and cleans the area.

This has left DGI to focus mainly
on attracting businesses, and critics say
it has been difficult to measure DGI’s
effectiveness.

“Tust about

ers of Baywood everything DGI
Point and wishes C he ro kee does could be
that it was still in considered eco-
the county. nomic develop-

“1 wish it to ment,” said Cyn-
would have been dy  Hayworth,
handled differ- . DGI's  interim
ently,” said Mer- C u rrltUCk head. “You could
edith of Fayette- ask 10 people

ville’s decision to
require annexation as a condition for
obtaining water service.

Downtown Greensboro Inc.

Many cities have economic de-
velopment agencies aimed at pro-
moting downtown areas. Greensboro
is among those cities, though as the
Greensboro News & Record reports,
that soon may change.

Downtown Greensboro Inc. tra-
ditionally has been charged with eco-
nomic development activities specific
to Greensboro’s downtown. The agen-
cy has been in turmoil and is seeking
its third chief executive officer in two
years. The city also has determined
that it can perform many of DGI's
functions more efficiently in house,
including the agency’s Clean & Green
program, which employs a team that

what their defini-
tion of economic development is, and
you would probably get 10 different
answers.”

The lack of an identifiable return
to the nearly $1 million that DGI gets
from the city has caused some council
members to question why the group
should continue to be funded.

“Ever since I've been on council
it's been one controversy after anoth-
er with DGL” said Councilman Tony
Wilkins.

“I can’t point to one thing they’ve
done in the last year that would justify
the money we give them.”

Charlotte airport control

Oversight of Charlotte Douglas
International Airport remains a con-
troversy in the Queen City. The current
debate is whether the city of Charlotte

is trying to undermine the work of a
board created by the General Assem-
bly to run the airport, writes The Char-
lotte Observer.

In 2013, the legislature created
a 13-member authority to run the air-
port, with seven members appointed
by the city of Charlotte. Mecklenburg
County and each of the five N.C. coun-
ties bordering Mecklenburg name a
single member.

In a May letter to Gov. Pat Mc-
Crory, Senate President Pro Tem Phil
Berger, and House Speaker Tim Moore,
three county-appointed board mem-
bers contended that the city was un-
dermining the commission.

“The commission, in its present
form, is just not working,” wrote Felix
Sabates, Muriel Sheubrooks, and Ken
Walker.

“It appears that the city’s appoin-
tees have decided to put the political
wishes of the city officials who ap-
pointed them over their duties to the
commission.”

The city owns the airport and
contends that it should run it as well.

Richard Stolz, the commission
chair and a city appointee, denied that
there’s a conspiracy to undermine the
board.

“This entire process is flawed,”
said Stolz. “It’s kind of like we were
given the keys to the car, but we don't
have a license to drive it.” cJ

Senate Bill 456 Would Restore Local Funding for Charter Schools

By BARRY SMITH
Associate Editor
RALEIGH
he Senate took a step toward returning lo-
I cal funding to charter schools that was side-
tracked when lawmakers changed the spend-
ing formula years ago.

Senate Bill 456, which could add about $11 mil-
lion to charter schools statewide, passed the Senate
by a 35-14 margin and was in the House Rules Com-
mittee at press time.

The funding formula was modified when
Democrats ran the General Assembly under what is
known as the “Hackney /Nesbitt amendment,” after
its champions, former House Speaker Joe Hackney,
D-Orange, and Senate Minority Leader Martin Nes-
bitt, D-Buncombe. Republicans made a resumption
of the funding a priority at the opening of the 2015
legislative session.

“It's going to be a lot more money,” said Sen.
Jerry Tillman, R-Randolph, sponsor of the bill. He
said the bill undoes a previous law allowing local
school systems to shield certain local expenses —
such as reimbursements, fees, sales tax refunds, and
trust funds — from calculations for charter schools.

“The money now has to go with the kids,” Till-
man said, commenting on requiring per-pupil local
money following kids who attend charter schools.
“Where the kid goes, the money goes,” Tillman said.

Tillman said that the $11 million statewide

Charter
School
Fuhcli.hg

would amount to $8 to $10 per student at each char-
ter school.

Charter schools are public schools that oper-
ate with fewer regulations than traditional public
schools. They have their own boards of directors and
operate independently of local school boards. While

they get operating expense money from state and lo-
cal governments, they don’t get local capital expense
money to construct or renovate schools that tradi-
tional schools receive.

Three organizations supporting charter schools
— the N.C. Alliance for Public Charter Schools, Par-
ents for Educational Freedom in North Carolina, and
the North Carolina Public Charter Schools Associa-
tion — have pushed for the restored funding and set
up a website — fairpublicfundingnc.org — to pro-
mote their cause.

The funding provision was rolled into a broad
charter school modifications bill sponsored by Till-
man.

Other modifications include allowing mem-
bers of a school’s board of directors to reside outside
the state if a majority of the board resides in North
Carolina; increasing the minimum size for most
charter schools from 65 students to 80 students; set-
ting guidelines for renewing charters at established
schools; requiring that charter schools adopt policies
preventing nepotism; and requiring the State Board
of Education to adopt rules providing for fast track
replication of “high-quality charter schools.”

Sen. Josh Stein, D-Wake, said he wants to get a
better understanding of the allocation of local sales tax
revenues called for in the bill. “I want to make sure
that we’re not automatically advancing charter schools
and expanding them when they don’t have a financial
base from which to expand,” Stein said. q
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Appeals Court Rules on Privacy of Info on Stolen GPS

By MicHAEL LOWREY
Associate Editor
RALEIGH
n April, the state’s second-highest
Icourt again confronted the issue of
warrantless searches and seizures
by police.

In this instance, the court ruled
that police needed a search warrant be-
fore information on a GPS device held
by a suspect would be admissible as
evidence in court. It also was asked to
determine if a suspect has an expecta-
tion of privacy regarding stolen prop-
erty in his possession.

On April 2, 2012, Charlotte-Meck-
lenburg Police Department motorcycle
officers Aaron Skipper and Todd Wat-
son were patrolling Charlotte’s Villa
Heights neighborhood. They spot-
ted a man walking on the sidewalk
who was dirty looking and wearing
torn clothing, with, according to court
documents, “unusually bulging pants
pockets.” The documents said the
man “could have passed for one of the
homeless common to the area.”

The man told officers his name
was Kenneth Clyburn and provided
his date of birth. Clyburn said he was
walking around the corner to his moth-
er’s house. Clyburn continued walk-
ing, but when he turned in a different
direction, the officers stopped him
again. Skipper asked Clyburn what he
had in his pocket. Clyburn produced a
cell phone and a pair of binoculars.

Skipper then asked to search
Clyburn, who consented. The officer
found a crack pipe in Clyburn’s waist-
band and placed him under arrest. A
search of Clyburn’s pockets produced
a box cutter, several small shards of
auto glass, and a Garmin GPS attached
to a car charger.

Without asking Clyburn whether

they could examine the GPS, the offi-
cers pressed its “home” button, which
gave an address in Blowing Rock. A
search of the GPS” address history also
revealed an address several blocks
away. The Charlotte-Mecklenburg Po-
lice Department went to the address
and found a car with a broken window
and a Garmin user manual on the front
seat. The homeowner wasn’t aware
that his car had been vandalized and
identified the GPS the officers had tak-
en from Clyburn as his.

Clyburn was charged with felony
breaking and entering a motor vehicle,
misdemeanor larceny, possession of
drug paraphernalia, and being a habit-
ual felon. Superior Court Judge Robert
Bell held, however, that evidence from
the search of the GPS was inadmissible
at trial. The state appealed this deter-
mination.

The first issue before the Court

&

_E-J.H.I.lr:l 3’,1u-|:.1.a|.

! '
o

=

Help us keep our presses rolling

John Locke Foundation | 200 W. Morgan St., Raleigh, NC 27601 | 919-828-3876

Publishing a newspaper is an ex-
pensive proposition. Just ask the many
daily newspapers that are having trouble
making ends meet these days.

It takes a large team of editors, re-
porters, photographers and copy editors
to bring you the aggressive investigative
reporting you have become accustomed
to seeing in Carolina Journal each
month.

Putting their work on newsprint and
then delivering it to more than 100,000
readers each month puts a sizeable dent
in the John Locke Foundation’s budget.

That's why we're asking you to help
defray those costs with a donation. Just
send a check to: Carolina Journal Fund,
John Locke Foundation, 200 W. Morgan
St Suite 200, Raleigh, NC 27601.
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of Appeals was whether the officers
could search through the information
held by the GPS after they arrested
Clyburn. The appeals court held that
they could not.

“We hold that the United States
Supreme Court’s recent decision in Ri-
ley v. California applies to the search of
the digital data stored on a GPS device,
and affirm the trial court’s conclusion
that the search incident to arrest excep-
tion does not apply in this case,” wrote
Judge Martha Geer for the appeals
court.

Riley was the landmark 2014 de-
cision in which the federal justices held
that the prohibition on unreasonable
searches in the Fourth Amendment to
the U.S. Constitution requires police
to obtain a warrant before they can go
through the information stored on a
suspect’s cell phone after arrest.

But does a suspect have any right

to keep private information on a stolen
device? The state argued that Clyburn’s
Fourth Amendment rights weren't vio-
lated because the GPS didn’t belong to
him. Clyburn contended that was not
the issue because the GPS device was
on his person.

The appeals court came down
in the middle, finding that Clyburn
had consented to the search, but in
certain limited circumstances, Fourth
Amendment protections may extend
to searches of stolen property.

“Consequently, the question re-
mains whether defendant had a rea-
sonable expectation of privacy with
respect to the GPS,” wrote Geer.

“With respect to searches of sto-
len property that do not fall under the
umbrella of a defendant’s reasonable
expectation of privacy in his home or
person, the case law suggests that a
defendant may nevertheless challenge
the search if he can show at the sup-
pression hearing that he acquired the
stolen property innocently and did not
know that the item was stolen.”

Clyburn had claimed that he
didn’t know the GPS was stolen and
that he bought it from someone he
didn’t know. Since Clyburn’s suppres-
sion hearing did not determine wheth-
er he purchased the GPS or stole it, the
appeals court ordered a new hearing to
address the issue.

Court of Appeals rulings are
binding interpretations of state law
unless overruled by a higher court.
Because the three-judge panel of the
appeals court issued a unanimous rul-
ing, the N.C. Supreme Court is not re-
quired to hear the case should either
side challenge it.

The case is State v Clyburn
(13-1445). ol
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Heirs Finally Win Dispute With State Over Hammocks Beach

Continued from Page 1

cess we were able to obtain the prop-
erty under the agreement that includes
a fair price and allows the former own-
ers to retain a part of the property for
their camp plans.”

As for the role of Cooper’s of-
fice in the Hammocks Beach dispute,
spokeswoman Noelle Talley told CJ,
“Attorneys with our office provide le-
gal services as requested to carry out
the policy decisions made by their
clients. You may wish to speak with
DENR more about this, as attorneys
with our office were not involved in
the final settlement.”

History

The history of the property re-
volved around a special relationship
that began a century ago between John
L. Hurst, a hunting guide and son of
a slave, and Dr. William Sharpe, a
wealthy New York surgeon and avid
duck hunter. Sharpe used Hurst as his
hunting guide during his frequent vis-
its to North Carolina. Sharpe was so
fond of the area he decided to purchase
his own hunting land.

In 1917, Sharpe purchased 4,600
acres of land near Swansboro, known
as “The Hammocks,” and hired Hurst
to manage the property. He also hired
Hurst's wife, Gertrude, a local school-
teacher, as a housekeeper and cook.
Sharpe and his wife, Josephine, be-
came close friends with the Hurst fam-
ily. Sharpe’s Onslow County estate, in-
cluding marshland, eventually grew to
approximately 10,000 acres.

Sharpe intended to give the prop-
erty to the Hursts when he died, butin-
stead they persuaded Sharpe to donate
it to the North Carolina Teachers Asso-
ciation, which at the time was the em-
ployee association for black teachers.
The teachers association established
the Hammocks Beach Corp. to manage
the property for the use and benefit of
its members, effectively establishing
a segregated resort complex. Sharpe
deeded the property to the corporation
in 1950.

The deed and an agreement be-
tween the Sharpes, the Hursts, and the
corporation provided that if it became
impossible or impractical for HBC
to manage the property as originally
planned, the corporation could trans-
fer the property to the North Carolina
State Board of Education to manage
the property as specified in the agree-
ment. The deed also stated that if the
Board of Education rejected the prop-
erty, then it would go to the heirs of the
Sharpe and Hurst families.

In 1961, HBC donated Bear Is-
land to the state, and it became the
major portion of Hammocks Beach
State Park. Passage of the federal
Civil Rights Act of 1964 ended racial
segregation, making it impossible for
HBC to operate the remaining land
as prescribed in the 1950 deed. HBC

This tract of land in Onslow County, the subject of a legal battle between Hurst heirs
and the state, will become part of Hammocks Beach State Park. (CJ photo by Don

Carrington)

struggled to generate revenue, leasing
portions of the property to the Future
Farmers of America, the 4-H, and other
groups, but was unable to maintain the
property and its buildings.

The legal battle

In 1986, HBC filed a lawsuit
against the Sharpe and Hurst heirs,
the State Board of Education, and the
attorney general. The corporation de-
clared that the

to them. Their attorney also included
the Board of Education and Attorney
General Roy Cooper as defendants to
clarify that the board had no interest
in the property. The next year, Coo-
per’s office and the board filed a mo-
tion asking to be dismissed from the
lawsuit, stating, “The Consent Judg-
ment expunged any interest that the
State Board of Education may have in
the Trust.” Superior Court Judge Allen
Baddour granted the motion.

terms of the trust
made it difficult to
develop the prop-
erty. The trust pro-
hibited the mort-
gaging or sale of
any property and
also allowed the
Sharpe and Hurst
heirs almost un-
limited access to
the property.

In 1987, the
parties signed a

The legal battle,

which began in
1986, was

prolonged by
state officials who
wanted the land

In  October
2010, the Hursts
won their jury

trial, but Fox im-
mediately allowed
the State Board of
Education to stake
a new claim to the
property. He is-
sued a judgment
removing HBC as
trustee, contingent
on the formal ap-
pointment of the

consent agreement
allowing HBC
more leeway to develop the land. The
Sharpe family surrendered any future
interest in the property, and the Board
of Education declared it had no interest
in becoming a successor trustee. Then-
Attorney General Lacy Thornburg and
his chief deputy, Andrew Vanore, also
signed the agreement. The Hurst heirs
did not relinquish their right to acquire
the land in the future if they chose.

In 2006, Hurst heirs John Henry
Hurst and his sister, Harriett Hurst
Turner filed a lawsuit against HBC,
claiming it had failed to administer
properly the trust established to meet
the wishes of Sharpe and their grand-
parents. The Hurst heirs sought a judg-
ment returning the remaining 289 acres

Board of Educa-
tion as trustee to
administer the trust. If the board re-
fused the appointment, then the prop-
erty would be distributed according
to the terms of the 1950 deed. Since
the board had rejected the property in
1987 and 2007, the Hurst heirs believed
they finally had gained control of the
property.

They had not. The next month,
after a closed-door presentation to the
Board of Education by Special Deputy
Attorney General Thomas Ziko, the
board approved a resolution accept-
ing appointment as trustee, and the le-
gal battle continued. The plan was for
the board to secure the land and turn
it over to DENR to expand the Ham-
mocks Beach park.

The Hurst heirs appealed Fox’s
decision to the N.C. Court of Appeals,
and in 2012 the appeals court ruled for
the heirs. In 2013, Cooper’s attorneys
asked the N.C. Supreme Court to re-
view the Court of Appeals decision.
The Supreme Court agreed to hear the
case, but before the case was heard,
the new leadership at DENR and the
Hurst heirs worked out the plan that
was finalized in April.

“This has been my longest and
perhaps most strenuous court battle
in 26 years as a trial lawyer,” said at-
torney Francis in a press release. “This
was a nearly nine-year litigation that
took perseverance and staying power.
At every turn there was a new obstacle
to getting Harriet and John the com-
pensation they deserved for their fam-
ily’s land and legacy. ... I am pleased
we succeeded in defending their prop-
erty rights and Harriet's dream for a
camp,” he said.

“The result is a vindication of the
rights of property owners against the
condemnation power of the state. But
it also preserves a rare natural wonder-
land at the coast for future generations,
while honoring the hopes and aspira-
tions of a generation past,” Francis
said.

“Even though it was an ugly bat-
tle, I decided to not retain animosity to-
ward anyone,” Turner told CJ. “There
were times we were extremely frus-
trated with the changing conditions
thrown at us by HBC and the state.
It was costly in time and money, and
took a toll on my health. I am grateful
to God, my family, my friends, and our
legal team,” she said.

“To me it was a great learning ex-
perience. I had to learn to be patient. I
learned a lot about people,” John Hurst
told CJ. “We won a nine-day jury trial
and then Judge Fox said he was going
to ignore the jury and give the state an-
other chance to take over the property.
I put it in God’s hands from the begin-
ning,” he said. “Your first article was
outstanding. If someone did not know
the whole story, they would have tak-
en the state’s side,” he said.

Turner and Hurst credit Bill Hol-
man, state director of The Conservation
Fund, for providing significant help in
reaching an agreement with the state.
Holman served as DENR secretary in
1999-2000. The total price was $10.1
million, with the state paying $6.9 mil-
lion and the Conservation Fund cover-
ing the balance. The state will repay
the Conservation Fund’s contribution
over the next few years.

Both Turner and Hurst also credit
state Sen. Harry Brown, R-Onslow,
with helping bring the parties to-
gether. “I was involved at the tail end
of this. It was important to come up
with a fair price. I don’t think anyone
from Onslow County thought the state
should get it for free,” Brown told CJ.
“The Hursts have been very cordial in
working on this,” he said. cJ
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Alcoa Prevails Qver State in Yadkin River Dam Ownership Suit

Continued from Page 1

relicensing. They wanted the state to
take over the dams and operate the hy-
droelectric facilities.

The state initiated the legal action
in North Carolina Superior Court in
August 2013, but the following month
Alcoa’s request moving the case to fed-
eral court was granted.

The state listed the N.C. Depart-
ment of Administration as the desig-
nated owner of the land, and attorneys
from Attorney General Roy Cooper’s
Department of Justice represented the
department.

Cooper’s office did not respond
to questions about the ruling. Admin-
istration Department legal counsel Bill
Peaslee told Carolina Journal, “The state
is considering all of its options.”

”We're pleased that the judge rec-
ognized that the Yadkin River was not
navigable at the time of statehood,”
said Ray Barham, Alcoa’s relicensing
manager. “We hope this will bring us
closer to finally resolving this issue,”
he said. Barham added that Alcoa
“spent what was needed to defend our
property rights. However, we would
have much rather invested that money
to attract new jobs to the Badin Busi-
ness Park or improve water quality in
the Yadkin River,” he said.

CJ also asked Barham if he was
aware of any other methods the state
might use to stall the relicensing pro-
cess. “We don’t see why the state
would want to continue trying to stop
us from generating clean, renewable
energy on the land we’ve owned for
the past 100 years,” he said.

Alcoa has the support of several
state legislators. “It started with Gov.
Easley, continues by Perdue and Mc-
Crory. The state’s foolish lawsuit to
take the property,” tweeted Sen. An-
drew Brock, R-Davie, after Boyle’s rul-
ing.

Rep. Justin Burr, R-Stanly, specu-
lated that Volvo’s recent decision to
open an automobile factory in South
Carolina rather than North Carolina
might be related to the state’s treat-
ment of Alcoa. “What automaker
would want to locate here when they
see N.C.’s treatment of one of its global
partners,” Burr tweeted.

The project

Known as the Yadkin Project, the
hydroelectric plant comprises four hy-
droelectric dams and reservoirs located
along a 45-mile section of the Yadkin
River in Davidson, Davie, Montgom-
ery, Rowan, and Stanly counties.

The reservoirs, named High
Rock, Tuckertown, Badin, and Falls,
lie within 38,000 acres of real estate
owned by Alcoa Power Generating
Inc., a subsidiary of Pittsburgh-based
Alcoa. The company bought the land
and constructed the hydroelectric
dams to supply power to its aluminum

The Falls Dam area is in the segment of the Yadkin River that the state claimed was
a navigable river in 1789. (CJ photo by Don Carrington)

smelting plant in Badin, a small Stanly
County town east of Albemarle. Alu-
minum production started in 1917 and
continued until 2002, when the com-
pany shut down most of the operation.
All production stopped in 2007.

The hydro facilities continue to
generate up to 210 megawatts of elec-
tricity that Alcoa sells on the wholesale
market to other power companies. Al-
coa operates the project under a license
from the federal government.

The most recent 50-year license
was issued in 1958, and Alcoa started
the relicensing process in 2002. The
Federal Energy Regulatory Commis-
sion routinely renewed licenses and
probably would have issued a new li-
cense to Alcoa if Gov. Mike Easley had

not taken the unusual move in April
2008 of intervening in the relicensing
process.

Citing water quality concerns by
some local governments in the region,
Easley asked FERC to delay issuing a
new license until those concerns were
addressed. Easley’s action came after
Bill Ross, his secretary of environment
and natural resources, had signed off
on the relicensing agreement.

Easley left office in January 2009,
but his successor Perdue also asked
FERC to delay a new license. A legal
brief filed in 2009 by an attorney repre-
senting Perdue stated that she “intends
to vigorously oppose” a new license
for Alcoa.

Alcoa Relicensing Timeline | Key Events

September 2002: Alcoa begins the relicensing process with a series of public meet-

ings.

April 2006: Alcoa files its license application with the Federal Energy Regulatory

Commission.

April 2008: FERC staff issues a Final Environmental Impact Statement for the Yad-

kin Project after two years of study. It recommends renewing Alcoa’s license for the

Yadkin Project. The original 1958 license expires. The Yadkin Project begins operat-
ing under a series of one-year licenses that are automatically renewed.

July 2008: Gov. Mike Easley signs into law a bill authorizing a study of water issues
along the Yadkin River by the Environmental Review Commission. No study is ever

completed.

April 2009: Gov. Bev Perdue files with FERC a motion to intervene in the relicens-
ing of the Yadkin Project. The motion, made more than six years after the relicensing

process started, is granted.

August 2013: Gov. Pat McCrory’s Department of Administration files a lawsuit
against Alcoa in N.C. Superior Court claiming the state owns the riverbed beneath
the dams along the Yadkin River. The case was later moved to U.S. District Court.

April 2015: A trial begins in U.S. District Court in Elizabeth City. The key issue:
whether the relevant section of the Yadkin River was navigable for commerce at the
time of North Carolina’s statehood. A finding that the river was navigable would give

the state special ownership rights.

May 2015: U.S. District Judge Terrence Boyle issues a ruling that states that “all of
the evidence suggests that the Relevant Segment was never, at any point in history,
navigated for commerce in its entirety, nor could it have been.”

Boyle’s reasons

Both the state and Alcoa stipu-
lated that the “relevant segment” for
purposes of the navigability issue was
a 45-river-mile segment that included
all four dams, Boyle ruled. Prior to the
construction of the dams, the river’s
most turbulent point was a three-mile
section that now includes the Falls and
Narrows dams. “Given the turbulence
of the Falls and Narrows, it is per-
haps unsurprising that absolutely no
evidence was presented in support of
the navigation of this portion,” Boyle
wrote.

“Pole boats and flats would
have had difficulty navigating shal-
low, steep, swift-moving rocky rivers,”
Boyle wrote, citing testimony from a
marine archaeologist testifying for Al-
coa.

Boyle noted that historic records
for navigating that section of the river
were minimal and there were no ac-
counts of anyone navigating the entire
section. He also noted that the U.S.
Army Corps of Engineers considered
plans to make the river navigable, but
abandoned the idea because it would
be cost-prohibitive.

“Given that the stipulated seg-
ment includes the Falls and Narrows,
and that the state conceded both por-
tions had to be portaged, the court is
compelled to conclude that the rel-
evant segment, in its entirety, was not
navigable in fact at statehood,” he
wrote.

In addition, Boyle noted that the
Yadkin-Pee Dee River Basin is less
treacherous the further east and south
it travels below the Narrows. “It seems
likely therefore that the segment of the
Pee Dee on which Duke Energy oper-
ates the Blewett and Tillery hydro-
electric plants is more susceptible to
navigation than the relevant segment.
The court is not aware, however, of any
claim by the state to the title of the his-
torical riverbed underlying those proj-
ects,” he wrote.

“For the foregoing reasons, the
court finds that the state had failed to
meet its burden to prove that the rel-
evant segment, as stipulated by the
parties, was navigable for commerce at
statehood,” he concluded.

Water quality permit

Alcoa’s next step in the relicens-
ing process is to acquire a water qual-
ity certificate from the state under Sec-
tion 401 of the federal Clean Water Act.

“We appealed the denial of our
401 water quality permit and expect a
ruling soon. If the Administrative Law
Judge rules in our favor, we expect the
N.C. Division of Water Resources to
act quickly to issue a 401 water qual-
ity certificate for the Yadkin Project
that is consistent with the draft that
was prepared in 2013. Our applica-
tion had previously been determined
to be complete, and the hearing officer
had recommended issuing certifica-
tion,” said Barham. cJ
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Smith: Consumer Protection Bureau Not in Interest of Consumers

By CJ StAFF
RALEIGH
egulators in Washington, D.C,,
Rbelieve the federal government
needs to play an active role in
protecting American consumers’ fi-
nances. Adam Smith believes the reg-
ulators’ efforts lead to negative unin-
tended consequences. Smith, assistant
professor of economics and director of
the Center for Free Market Studies at
Johnson & Wales University, recently
shared his concerns during a conver-
sation with Mitch Kokai for Carolina
Journal Radio. (Head to http:/ /www.
carolinajournal.com/¢jradio/ to find a
station near you or to learn about the
weekly CJ Radio podcast.)

Kokai: I understand that this ...
really emanates from some of the work
that you're seeing of this relatively new
group called the Consumer Financial
Protection Bureau. First of all, remind
us: What is this group, and what is it
up to?

Smith: This group came out of
the Dodd-Frank reform bill and was
one of the more appealing to populist
beliefs about what caused the financial
crisis — that it was consumers getting
harmed by banks, and that they need-
ed an agency that would look solely
after their interests.

So it was a very popular part of
the Dodd-Frank reform bill, and be-
cause of it coming out of the crisis,
once it emerged, it immediately, you
know, sunk its teeth into the market
and has become something of a power-
ful player in Washington.

Kokai: Now I would imagine
that most people who haven't really
studied this would think, “Well, con-
sumer financial protection, that makes
sense.” Some say [it is] good for the
government to be involved, but you
raised some concerns about the way
this group has gone about its work.

Smith: The problem is, is that
what they report to do is, of course,
work in consumers’ interest. And there
are occasional forays into the market
that I think that’s true, when they’re
hunting out fraud, for example, or if
they’re making sure that contracts are
being abided by, by the banks and so
forth. I think that’s all well and good.

Where the agency has gone awry,
I think — and I should say this is the
majority of their work — is where they
label certain credit practices as bad,
period. You know, these are bad credit
practices.

Kokai: So it’s not just the person
being a bad actor, but the practice itself
is bad?

Smith: The practice itself is
flawed and should be removed from
the market altogether, despite what
consumers think. Because the real se-

“[Aln assumption with this agency is
that consumers are essentially chil-
dren, and they don’t know any better.
And so certain credit practices are
inherently bad and will exploit them,
and need to be removed from the
marketplace. But, of course, they’re
not offering any alternative to those

credit instruments.”

cret behind the agency — or maybe not
so secret, but at least, what I see as an
economist — is they are coming from
a school of thought called behavioral
economics. And behavioral economics
is all about consumers not being so in-
telligent about their decisions.

And so an assumption with this
agency is that consumers are essential-
ly children, and they don’t know any
better. And so certain credit practices
are inherently bad and will exploit
them, and need to be removed from
the marketplace.

But, of course, they’re not offer-
ing any alternative to those credit in-
struments. They’re just saying these
are bad, and, you know, getting rid of
them will make everything better in
this market environment.

Kokai: Now, you mentioned be-
havioral economics. For those in our
audience who are not particularly fa-
miliar with the term, they might know
the book, Nudge. ... What is the impact
of behavioral economics on this ap-
proach? Is this having a negative im-
pact on what this group ought to be
doing?

Smith: It's hard to disassociate
the two, because [Massachusetts Sen.]
Elizabeth Warren, who was obviously
the champion of the agency, wrote a
strongly argued and very important
paper that basically set up the agency,
and the paper was filled with behav-
ioral analysis.

See, what behavioral economics
has done is it's questioned the tradi-
tional assumption of economics that
we are, for the most part, rational in our
decision making. And where they’ve, I
think, made some great contributions
is showing, yeah, there are certain pat-
terns that people have where we aren’t
completely rational, OK?

We all know that we’re not always
rational and so forth, but the problem
is, is that you're finding certain, you
know, quirks that humans have, and

Adam Smith
Director of Free Market Studies
Johnson & Wales University
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then immediately assuming that you
can use that information to tailor pol-
icy ... toward the marketplace.

But it doesn't all quite fit togeth-
er, and what pops out of that is not
the kinds of careful analysis of human
behavior that the academics are per-
forming. It's more just another excuse
for very heavy-handed regulation,
that ends up not looking at all like its
source material.

Kokai: One of the other concerns
I've heard about behavioral economics
is it basically, as we said from the book
title, nudges or steers people toward
certain conclusions, things that they
will do, and someone, somewhere, has
to be the one who decides: Where are
we going to steer them? Where are we
going to nudge them? [This] is defi-
nitely, completely different from what
the market would come up with, isn’t
it?

Smith: Correct, so not only are
they deciding what’s best for all con-
sumers — something that I think even
[Richard] Thaler and [Cass] Sunstein,
the authors of Nudge, would disagree
with — but usually these nudges be-
come shove-like very quickly. So, for
example, when you say this credit
practice is bad, so we eliminate it, that’s
not a nudge. We're not nudging people
away from a bad credit practice.

And the few times, I should say,
that they have employed nudges, con-
sumers have surprised them. One ex-
ample is they said that, well, consum-
ers are overusing overdraft protection,
so what we're going to do is we’re go-
ing to require every customer to opt in
to overdraft protection, which they felt
would clearly reduce the number of
people who used the service.

Turned out [that] wasn’t true.
Everyone opted back into overdraft
protection, especially the people who
were using it the most before. Again,
obviously, they think it's a valuable
service.

Kokai: Now, moving forward,
we have this Consumer Financial Pro-
tection Bureau, for good or ill. What
should they be doing, rather than hav-
ing this behavioral economics analysis
guiding their acts?

Smith: I don’t think, as I was say-
ing before, given the link between the
two, I don’t think you can break them
apart. I think it is what it is. I would
say, though, that — The Wall Street Jour-
nal just wrote a piece on this, it's a long
shot — but it’s possible that the agency
could be constrained in a way that it
really always should’ve been, but,
unfortunately, because of the environ-
ment surrounding the financial crisis,
didn’t happen. And that is, having a
bipartisan commission that oversees
the agency’s policies and so forth, and,
most importantly, having control over
their budget.

Right now, Washington has ab-
solutely no control over this agency’s
budget. It's housed within the Federal
Reserve and cannot be touched.

Kokai: Do you have a sense ...
that something will be done? Is there
enough of an outcry against this, or
is this something that’s going to be a
hard sell for the politicians to change?

Smith: Right now, it's deeply
partisan, but the Republicans at least
have sense enough to know that this is
not a good thing, and that what these
people are doing is not in the interest
of consumers. And so, there does seem
to be a lot of momentum against it
from that side.

On the other hand, Democrats are
very favorable of the agency and don’t
want to see its powers curtailed. On
the other hand, how important is that
to the Democrats? I feel like there’s an
opportunity for them to kind of trade
up for a larger issue in this case, where-
as Republicans, I think, would have a
nice victory on their shoulders if they
could get that passed. q



JUNE 2015 | CAROLINA JOURNAL

HiGHER EDUCATION

PAGE 17

UNC-Chapel Hill Expands
On-Campus Diversity Efforts

By HARRY PAINTER
Contributor
RALEIGH
he promotion of diversity has
I taken center stage at today’s uni-
versities. Expanding diversity —
which usually is defined as promoting
the viewpoints of racial, religious, and
sexual minority groups — is accepted
by most administrators as crucial to a
university’s success. More and more
campuses are adopting diversity re-
quirements and training, and creating
entire departments to achieve diver-
sity and inclusivity on campus.
The University of North Caro-

Smith called on universities to
erase disparities in graduation rates
among different genders, races, and
classes. She said that diversity must be
“part of the core indicators of success”
of a university, as opposed to a parallel
effort. “We don’t have time for paral-
lel,” she said.

She continued, “What fuels my
impatience is that too much of what
we are discussing today has been dis-
cussed for 40 years.”

Smith argued that faculty and
staff members should be hired and
fired on the basis of their understand-
ing of diversity, an idea first proposed

in her book, in

tion. UNC-Chapel
Hill’s mission
statement calls
for teaching a
“diverse commu-
nity” of students.
It houses a mul-
titude of on-cam-

lina at Chapel
Hill is no excep-

pus resources,
such as the Caro-
lina Women’s

Center; the Lesbi-
an, Gay, Bisexual,

which she wrote,
“We are now at
a time when we
must understand
that diversity, like
technology, is cen-
tral to higher edu-
cation. Will institu-
tions be credible or
viable if diversity
is not fundamen-
tal? I believe not.”

She told the
audience that, like

Transgender, and

Queer Center;

and the Office of Diversity and Multi-
cultural Affairs.

In March, it launched a series of
“Carolina Conversations” to provide
a platform for students to discuss con-
troversial topics relating to diversity,
especially race relations. The universi-
ty also was recently sued for its policy
allowing racial preferences in admis-
sions.

Alongside those efforts, UNC-
Chapel Hill is pushing for additional
diversity initiatives. On April 14, the
50-member Provost Committee on In-
clusive Excellence and Diversity, com-
prising employees, faculty members,
and students, hosted a presentation
titled “Exploring the Institutional Di-
versity Framework at Carolina.”

In her keynote address, high-
er education diversity expert Daryl
Smith, a retired professor of education
and psychology at Claremont Gradu-
ate University, recommended a path
forward for the Chapel Hill campus,
drawing from her 2009 book Diversity’s
Promise for Higher Education: Making it
Work.

Smith opened her speech by
imploring the audience to continue
conversations stemming from recent
national and local events, such as the
Ferguson, Mo., shooting of Michael
Brown, and the police beating of Uni-
versity of Virginia student Martese
Johnson.

technological pro-
ficiency, compe-
tence in issues of diversity “has to be a
condition of employment.”

The committee demonstrated
that it already is implementing Smith’s
goals of institutionalizing diversity
throughout the campus community.
After Smith’s keynote, PCIED speakers
touted their plan, heavily influenced
by Smith’s book, to achieve inclusion.

Some suggestions from the plan:

e Ensure every department or
“unit” has a diversity page on its web-
site.

* Ensure each unit has a “diver-
sity liaison.”

e Spread the message of in-
clusive excellence to the community
through email and social media.

* Encourage Chancellor Carol
Folt to discuss diversity regularly with
her cabinet and the Board of Trustees.

e Add personnel to collect data
on and assess diversity.

e “Require enhanced diver-
sity learning experiences and require-
ments” through course work, “expe-
riential learning,” and reflection, and
expand requirements at graduate and
professional schools.

e Train faculty and graduate
teaching assistants to discuss diver-
sity in class. q

Harry Painter is a writer for the
John W. Pope Center for Higher Education
Policy.

COMMENTARY

‘Bias Incident Reporting’
Or Speech Code?

or months, the hottest topic
F on American college cam-

puses has been the outbreak
of hostility to free speech. Leftist
students, faculty, and adminis-
trators have been in a tizzy over
“harmful” speech.

At Oberlin College, for
example, some students wanted
to prevent philosophy professor
Christina Hoff Sommers from
speaking because they call her
a “rape denier.” Of course, she
doesn’t deny that rapes do occur,
but maintains that they are far less
frequent on our cam-
puses than the standard
feminist zealot wants you
to believe. She also dis-
sents from the idea that
we must abandon the
rule of law in cases where
rape or sexual assault is
alleged.

To disagree with
leftist dogmas, or say
anything that possibly
could upset a student in
a “protected” group, is to
engage in “hate speech”
or a “microaggression.” Those on
campus who are so eager to silence
opponents, or just show that they
have enough clout to make anyone
who displeases them suffer, have
used their control over campus
speech police to

GEORGE
LEEF

called “Bias Incident Reporting.”
As writer Samantha Audia relates
in a recent College Fix article, the
campaign encourages students “to
report any ‘bias’ they come across
to campus authorities, who collect
details including offenders’ name,
birthdays, genders — even Social
Security numbers — along with a
description of the ‘incident.””
Exactly what will count as
“bias” is up to campus officials.
While they claim that they have no
intention of curtailing free speech
and only want to stop racial slurs
and demeaning acts, it is
hard to imagine that they
will turn away com-
plaints by students who
say they’ve been hurt
(“triggered” is the pre-
ferred term) by speech.
We know that col-
lege officials are under
great pressure to take
every allegation of sexual
assault very seriously, lest
they be accused of rape
denial or blaming the
victim. Those officials are
not likely to tell students who file
complaints of “bias incidents” that
they’re making much ado about
nothing. Dismissing complaints
by women or “underrepresented”
minorities is dangerous to college
administrators

the maximum. who want to
That con- Pt avoid trouble
trol often has For administrators ’ and keep their
]ta}fre;ueg);le;;igggh dismiSSing jobs: Instead
Codes,fbut in Complaints of Efle bias ﬁf-
case after case . icers wi
those codes bias can be investigate all
have been complaints,
struck down as dangerous and that will
First Amend- become an
ment violations. ordeal for the
Very recently, accused. To

the speech code at Dixie State
University in Utah was dropped
when the Foundation for Indi-
vidual Rights in Education told
the administration that it could not
legally prevent students from pub-
lishing and distributing material
that “mocked” public officials.

But what if a university
could clamp down on speech (or
conduct) that a student regards as
demeaning without having a de
facto code?

Voila! The University of
Colorado has instituted a new
program that might work to sup-
press speech that the tender (or
militant) left doesn’t want. It is

avoid those investigations, stu-
dents will start to hold back from
saying what they want to say the
way they want to say it.

Colorado’s Bias Incident Re-
porting system will become a wet
blanket thrown over free speech
on campus. Eventually, it probably
will be challenged on First Amend-
ment grounds, but even if it falls,
look for the people on campus who
really believe that speech should be
controlled rather than free to come
up with something else. cJ

George Leef is director of re-
search at the John W. Pope Center for
Higher Education Policy.
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Campus Briefs

ow many times have we
heard that higher edu-
cation is an economic

driver? That graduates will make
$1 million more than high school
graduates, on average? That North
Carolina must spend an ever-in-
creasing amount on higher educa-
tion to maintain such results?

These arguments were re-
peated at a recent event co-spon-
sored by Higher Ed Works and the
Harvard Club
at Research Tri-
angle Park. But
these claims are
not borne out
by UNC’s per-
formance. Al-
though  many
individual stu-
dents  greatly
benefit from college, too many
students in the UNC system learn
very little. Many end up worse off:

e At four UNC institutions,
more than half of the students still
have not graduated after six years.

e The average four-year
graduation rate across the system
is just 40.4 percent.

e At six UNC institutions,
more than 10 percent of recent
graduates have defaulted on stu-
dent debt.

e Students who major in
many niche fields — including
women’s studies, African-Ameri-
can studies, environmental stud-
ies, and drama — still make less
than $30,000 five years after gradu-
ation.

* And nationally, the $1 mil-
lion college premium has been
debunked multiple times, yet still
gets repeated by college boosters.

e Moreover, students are
learning less than we would like.
In Academically Adrift, sociologists
Richard Arum and Josipa Roksa
show that nearly half of university
students show little to no academic
progress by their sophomore year.

Despite flaws in their over-
arching message, panelists made
several important points: Tuition
has been rising too fast; for many
students, starting at a community
college is a great foot in the door
to higher education; financial aid
should be tied to success; and tech-
nology offers many opportunities
for transformation and efficiencies
in higher education going forward.
Also promising are efforts toward
introducing  competency-based
education in the state. cJ

Compiled by Jenna Ashley Rob-
inson, president of the John W. Pope
Center for Higher Education Policy.
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Commencement Speaker Choices Raise Questions

By HARRY PAINTER
Contributor
RALEIGH

ommencement season is an of-
C ten-controversial time. Last year

was conspicuous for its wave of
politically motivated disinvitations,
with students trying, sometimes with
success, to get their universities to re-
scind invitations to commencement
speakers such as anti-Islamist writer
and activist Ayaan Hirsi Ali and for-
mer U.S. Secretary of State Condoleez-
za Rice.

This year started out with a more
pragmatic controversy. In April, the
University of Houston reluctantly ad-
mitted it is paying actor Matthew Mc-
Conaughey $135,000 to speak at May’s
commencement ceremony, which the
actor says will be donated to his foun-
dation, Just Keep Livin,” which places
fitness and wellness programs in pub-
lic schools throughout the nation.

Still, this raises important ques-
tions: At what point does the gradu-
ation ritual become too extravagant?
Could college funds be put to better
use than attracting celebrity speakers
to say a few inspiring words to the
graduating class? After all, most com-
mencement speakers are paid nothing.

The conventional knowledge is
that colleges have powerful incentives
to invite bigger and better speakers.
Supposedly the invitations help mar-
ket the campuses to potential students,
faculty members, and even the media
by building buzz around a college’s
brand. Also, they may have the poten-
tial to attract donations.

But picking the wrong speaker
could cost donations as well, and it’s
not always easy to tell which speakers
those will be. The marketing argument
may be plausible for small private
schools, but is questionable for subsi-
dized public colleges, which exist to fill
a state’s need, not to increase it.

Bills in New Jersey and Illinois
have proposed banning public uni-
versities from using public funds to
pay for commencement speakers. That
would solve the problem of expend-
ing tax dollars on speakers, a practice
that becomes more contentious when
taxpayers and students are expected
to welcome controversial speakers to
campuses.

One highly controversial pick for
commencement speaker this year was
Common, a rapper and actor, who was
given two very different receptions by
two different schools. First, his sched-
uled appearance was canceled uncere-
moniously in March by the administra-
tion of Kean University in New Jersey,
just hours after the announcement.
The reason was that a police union
complained that one of his songs takes
the side of Joanne Chesimard, a former
Black Panther who was convicted of
killing a New Jersey State Trooper.

But Common did not miss out on
graduation season altogether. He still
was the keynote speaker at Winston-
Salem State University, a historically
black university. London Mickle, presi-
dent of the staff senate at Winston-Sa-
lem State, told the Pope Center that a
commencement committee, made up
of representatives of different units
around campus, such as the chair of
the faculty senate, the senior class pres-
ident, the campus police, and employ-
ees and volunteers from the registrar’s
office and academic affairs, chooses
the speaker from a list submitted by
students.

Then the committee finds out
who from the list is available. The next
step? “See [who] we can afford,” she
said.

Elsewhere in North Carolina
there was a diverse group of com-
mencement speakers, ranging from
politicians and celebrities to academics
and artists. High Point University has

sought a higher profile in recent years,
and that shows in its recent choices.
This year was no exception. High Point
picked former NBC Nightly News an-
chor Tom Brokaw. Also hosting a high-
profile celebrity was Wake Forest Uni-
versity, with new “Late Show” host
Stephen Colbert.

Other, less controversial speakers
in North Carolina included Gov. Pat
McCrory and U.S. Secretary of Educa-
tion Arne Duncan; the former spoke
at Elizabeth City State University and
Forsyth Technical Community College,
and the latter at N.C. Central Univer-
sity.

N.C. Attorney General Roy Coo-
per, who is seeking the 2016 Demo-
cratic nomination for governor, deliv-
ered Elon University School of Law’s
address. Shaw University hosted U.S.
Rep. G. K. Butterfield, the First District
Democrat who also is the new chair-
man of the Congressional Black Cau-
cus.

Another popular category of
commencement speaker includes en-
trepreneurs and business leaders. The
most high profile of these in North
Carolina was former Hulu CEO Jason
Kilar, who gave the address at his alma
mater, UNC-Chapel Hill. Warren Wil-
son College, the Asheville-based lib-
eral arts college, hosted New Belgium
Brewing Company CEO Kim Jordan.

From the arts community, UNC-
Pembroke picked Wes Moore, author
of The Other Wes Moore. Queens Uni-
versity of Charlotte chose Marshall
Curry, a documentary filmmaker. ¢J

Harry Painter is a writer for the
John W. Pope Center for Higher Education
Policy.
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Colleges’ Reforms Aimed at Fighting Grade Inflation Falling Short

rade inflation is rampant on
GAmerican campuses. Ac-

cording to a study by Stuart
Rojstaczer and Christopher Healy,
A’s represent 43 percent of all grades
awarded today — up from 15 percent
in 1960. In fact, an A is now the most
common grade awarded in college,
and 73 percent of
all grades are A’s
and B’s.

The  prob-
lem is especially
acute at private
colleges and top
public universities,
particularly in the
humanities and so-

cial sciences (with o
economics as the JESSE
exception). SAFFRON

How, then, in pr—
the face of all this

blurring of lines

between good, bad, and excellent, can
higher education maintain a system
of meaningful measures of student
performance?

A couple of approaches con-
ceived to deal with the problem of
grade inflation have gained traction
in the last few decades, with vary-
ing degrees of success. One approach
attempts to address grade inflation by
adding grade distributions and class
grade-point averages to transcripts.
The other caps the percentage of A
grades or mandates a specific grade
distribution.

The first approach — adding
grade distributions to transcripts —
is intended to give students, faculty,
administrators, and employers more
information about an individual’s rel-
ative academic standing. Such grading
transparency, the thinking goes, will

make easy course
schedules less at-

Hill’s new-look
transcripts will
show a student’s

tractive, encourage - =
academic explora- Issues percentile rank in
tion on the part of L in each course, his

students (rather
than have them
flock to degree

h}.'-#"
programs tradi-
tionally regarded

Higher Edu.catlon

or her attempted-
versus-earned
credit hours, each
course’s aver-

- age GPA, and the
number of courses

L

o

as easy), and give v
hiring managers and graduate school
admission officers more insight into
applicants’ true abilities. The Univer-
sity of North Carolina at Chapel Hill,
for example, plans to experiment with
this approach, albeit a more beefed-up
version.

UNC-Chapel Hill has been espe-
cially susceptible

in which the student was at, above, or
below the median GPA. Also, profes-
sors will be able to compare their
grading history with the grading
histories of professors in their depart-
ments and across the university.
Although the potential benefits
of contextual grading may appear ob-
vious, the concept
has drawbacks

to grade inflation.

In 1967, the aver- that should foster
age GPA at the An A 1S now some caution on
North Carolina the part of uni-
flagship was 2.49. the most versity officials
By 2008 it had wishing to join
risen to 3.21, and common grade the fight against
82 percent of all “gradeflation” at
grades were A’s awar ded UNC-Chapel Hill
and B’s. More- > and other colleges.
over, 40 percent of m COHege For example,
undergraduates in 1998 Cornell
made the Dean’s University be-

List in 2008, up from 28 percent in
1995. In 2011 the university’s Faculty
Council approved a plan for what it
calls “contextual grading.” Implemen-
tation has been postponed, most likely
until the fall 2015 semester, because of
technical issues, along with student
and faculty concerns regarding the ac-
curacy of the contextual grading data
and how such data would be used
and interpreted by employers and
graduate schools.

Once in place, UNC-Chapel

gan a “truth in grading” policy that
required median grades to be posted
online. (They were supposed to be
posted on transcripts, too, but that
happened only recently.) Not surpris-
ingly, students gravitated toward
classes with higher median grades,
thereby exacerbating the problem of
grade inflation.

And Valen Johnson, in his book
Grade Inflation, noted that in fall 1994,
Dartmouth began publishing median
grades and class sizes on transcripts.

Five years later, the percentage of A’s
awarded had risen.

The other common method for
checking grade inflation is to cap the
percentage of A’s or to otherwise re-
duce average GPAs. In 2004 Princeton
began restricting A grades in under-
graduate courses to 35 percent. The
cap achieved its intended effect, but
student backlash was severe. As Princ-
eton was reining in high grades, other
elite schools were experiencing rapid
grade inflation, which some Princeton
students argued put them at a disad-
vantage in the labor market. Eventu-
ally, the cap was removed. Some had
hoped that other top schools would
follow Princeton’s lead, but it was
Princeton that conformed to its peers.

The lesson is that transcript
reform is not an automatic fix. And
the pressures to inflate grades are
many: attracting students and boost-
ing enrollment; appeasing graduating
students seeking employment; and
the desire by universities to be “feeder
schools” for top-flight graduate pro-
grams. There are even “egalitarian”
justifications for grade inflation that,
unfortunately, some professors and
administrators have fallen for.

The methods that some univer-
sities have devised to combat those
pressures — capping high grades and
adding more “contextual” informa-
tion to transcripts — are problematic.
While it may be good for universities
to experiment with some of these re-
forms, they don’t appear to be solu-
tions to the problem of grade inflation,
one that has been festering for de-
cades. cJ

Jesse Saffron is a writer and editor
for the John W. Pope Center for Higher
Education Policy.
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Book review
Intimate Look at Chaplain Who Was Pastor to Nazis

e In 2012, actress Stacey
Dash posted a tweet that changed
her life. Best known for play-
ing Dionne in the 1995 teen clas-
sic “Clueless,” Dash had close
friends in the upper echelons of
the movie and music industries —
and an Obama bumper sticker on
the back of her BMW. But in 2012,
sick of being disappointed by the
Obama White House and growing
more certain of her conservative
beliefs, on Twitter Dash endorsed
Mitt Romney for president. The
backlash was swift and brutal. In
There Goes My Social Life, Dash ex-
plains how she became a conser-
vative, sharing incredible stories
of her rough upbringing in South
Bronx and her tumultuous Holly-
wood career. Learn more at www.
regnery.com.

e Throughout Western his-
tory, the societies that have made
the greatest contributions to the
spread of freedom have created
iconic works of art to celebrate
their achievements. Yet despite the
enduring appeal of works from
the Parthenon to Michelangelo’s
“David” to Picasso’s “Guernica,”
histories of both art and democ-
racy have ignored this phenom-
enon. Millions have admired the
works of art covered in this book,
but relatively few know why they
were commissioned, what was
happening in the culture that pro-
duced them, and what they were
meant to achieve. In David’s Sling,
Victoria Coates places into context
10 canonical works of art executed
to commemorate the successes
of free societies that exerted po-
litical and economic influence far
beyond what might have been ex-
pected of them. More information
at www.encounterbooks.com.

e In Federalist 51, James
Madison explained the essential
balance between civil society and
governmental restraint: “In fram-
ing a government which is to be
administered by men over men,
the great difficulty lies in this: you
must first enable the government
to control the governed; and in the
next place oblige it to control it-
self.” Mark Levin’s Plunder and De-
ceit is a like-minded appeal to rea-
son and audacity — one intended
for all Americans but particularly
the rising generation. Levin chal-
lenges younger Americans, asking:
Will you acquiesce to a government
that overwhelmingly acts without
constitutional foundation — or will
you stand in your own defense so
that your and future generations
can live in freedom? Visit www.si-
monandschuster.biz. cJ

¢ Tim Townsend, Mission at Nuremberg: An American Army
Chaplain and the Trial of the Nazis, William Morrow, 2014, 388
pages, $28.99.

By HAL YounG
Contributor
RALEIGH

n 1945, the Army gave a 52-year-old chaplain a choice:
IHe could return home to his wife and son in St. Louis, or

become the pastor of the most horrifying congregation
ever assembled — 21 men who helped start a world war
and oversaw the systematic enslavement and slaughter of
tens of millions across Europe.

Henry Gerecke chose to be a

O’Connor, slowly built a pastoral relationship with the shat-
tered top of the Nazi hierarchy, with the sure expectation
that very soon, most or all of their charges would face an
ignoble death.

The book offers an intimate look at the leaders who
survived the fall of National Socialism. Goring, for example,
is an interesting study. From the very beginning, Goring at-
tended every meeting in the tiny chapel, sitting on the front
bench and singing with gusto. He welcomed the chaplain’s
frequent visits and displayed a “charming” manner to Ge-
recke. He even tried to talk the skeptical Alfred Rosenberg
into joining him for chapel.

Yet Goring exemplified a class of quasi-religious Na-

zis who styled themselves as Gott-

missionary to the Nazis.

Tim Townsend’s Mission at
Nuremberg is a history of his year-
long effort to reach some of the
darkest souls of modern times. The
account is both disturbing and in-
spiring, probing the problems of
evil and sin, forgiveness and re-
demption, and the tension between
justice and vengeance. It also serves
as a warning that such things can
happen in civilized countries, by
small steps and degrees, once they
are allowed to start. “We abandoned
God,” one defendant said, “and He
abandoned us.”

Before the war, Gerecke
(thymes with “Cherokee”) was a
Lutheran evangelist working in the
slums and jails of inner city St. Lou-
is. He had resigned from a comfort-
able suburban pastorate to minister
in the riverfront district, and his
efforts to reach the most hardened
and alienated laid the groundwork
for his future mission. When he
volunteered for the chaplaincy, he
was just reaching the maximum age
for Army recruits. A photo from Fort Jackson, S.C., shows
the heavyset, bespectacled 50-year-old scrambling through
training in field pack and helmet.

Deployed with a hospital unit to Britain and then to
occupied Munich, he made several visits to the newly liber-
ated Dachau concentration camp. As they walked past the
barbed wire, execution mounds, and cremation ovens, his
assistant heard him repeating under his breath, “How could
they do something like this?”

In Nuremberg, the Army was collecting high-ranking
Nazis for trial. The prison commander, Col. Burton Andrus,
was concerned that without spiritual counsel, the prisoners
in his cells might develop — or invent — some psychologi-
cal derangement that would interfere with their competency
to stand trial. Gerecke’s Lutheran credentials, German lan-
guage ability, and experience with prisoners brought him to
Andrus’ attention. Andrus wanted Gerecke, and after heart-
searching consideration, Gerecke agreed to come.

When he arrived at Nuremberg, Gerecke met the men
he would be counseling, among them Hermann Goring,
commander of the Luftwaffe and Hitler’s hand-picked suc-
cessor; Joachim von Ribbentrop, the Nazis’ foreign minis-
ter; navy commander Adm. Karl Dénitz, author of the unre-
stricted warfare policy for U-boat captains; and others who
had directed the Hitler Youth and concentration camps,
managed the slave labor program, and wrote the racial poli-
cies that undergirded the Final Solution.

As the trials dragged on for unexpected months,
Gerecke and his Roman Catholic counterpart, Fr. Sixtus

MISSION at
NUREMBERG

An American Army Chaplain and
the Trial -!:'_f the Nazir

TIM TOWNSEND

glaubige — holding some belief in
God but rejecting Jesus. The night
before the executions, Goring dis-
dained Gerecke’s counsel to pray
for Christ’s forgiveness, saying Je-
sus was “just another smart Jew”
to him. Yet his final request to the
chaplain was for the Lord’s Sup-
per — which Gerecke said he could
not in good conscience administer
to a self-described unbeliever. A
few hours later, Goring cheated the
hangman with a smuggled cyanide
capsule.

Others in the group came to
admit guilt for the crimes they had
committed, and several seemed
to experience a true conversion to
Christianity. Both Ribbentrop and
Gen. Wilhelm Keitel, chief of the
general staff, made strong pro-
fessions of faith before their ex-
ecutions. The general’s last words,
standing on the trap door, were
a simple prayer, then turning to
Gerecke, “I thank you, and those
who sent you, with all my heart.”
Townsend does not follow those
who escaped the gallows, but records that several who went
to prison continued attending chapel long after the trial and
the threat of execution were past, suggesting that something
more than jailhouse religion had taken root.

There are quirks in the book, including surprising
errors such as identifying Herbert Hoover as president 10
years before he was elected. Townsend also opens the ques-
tions of evil, repentance, forgiveness, and reconciliation,
comparing competing rabbinical views and some misrepre-
sentations of Christian belief as well.

Yet the book clearly shows the success of Gerecke’s ef-
fort to separate sinners from their actions, seeking the re-
demption of the person and leaving the consequences of
their sin to the court.

The day after the hangings, after the surviving prison-
ers had swept out the execution room and their colleagues’
vacant cells, Gerecke went back to his apartment and tried
to rest.

He reflected on “the gross hates and cruelties which
climaxed in the careers of the Nazi leaders” that had begun
with “petty hates, prejudices, and compromises.” He was
convinced that the 11 who died “to pay a debt to the world”
were “men of intelligence and ability” who, in different cir-
cumstances, could have been “a blessing to the world in-
stead of a curse.”

In a world where anti-Semitism, neo-fascism, and in-
creasing threats to liberty of conscience are on the rise, it’s
worth reflecting whether such things could happen again in
a country of men of similar “intelligence and ability.” ¢
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Founders Created Federalism to Preserve, Protect Individual Liberty

mericans often complain
Aabout executive overreach

or congressional encroach-
ment on individual liberties. Even
so, many modern-day champions of
limited government paradoxically
and unwittingly
look exclusively to
Washington, D.C.,
for solutions.

I'm remind-

ed of what North -
Carolina founder _,_i
Thomas Burke

penned in 1777:

“The more experi-

ence I acquire, the TROY
stronger is my con-

KICKLER

viction that unlim-
ited power cannot
be safely trusted to one man or set of
men on Earth.”

The checks and balances sys-
tem, for sure, exists to divide power
in the U.S. government. But what is
the recourse when it seems that all
three branches of the national govern-
ment — legislative, executive, and
judicial — go down a path that ends
at the loss of individual rights? It's
time Americans remembered the often
underappreciated and misunderstood
federal structure of the United States.

American federalism resulted
from the experiences of the 1760s-
80s. Contemporary Europeans were
befuddled that Americans did not
form a centralized state, such as revo-
lutionaries did in France. Federalism,
however, was not a theoretical concoc-
tion formed in the mind of some di-
sheveled misanthrope, pondering and
scribbling in a secluded and cluttered
room, most likely paid for by a well-
intended benefactor. The framers were
no unsophisticated anti-intellectuals.
Far from it. But they lived in reality.

The first three articles of the
Constitution pertain to the checks and
balances of the national government,
and the last four articles spell out as-
pects of federalism. Federalism is also
interwoven in the first three articles.
Article 2, for example, spells out that
the Electoral College elects the presi-
dent.

Within American federalism, the
states maintained sovereignty. Yet a
general government was made more
“energetic,” as the founders described
it, and was given sovereignty in
enumerated areas. This concept of
“dual sovereignty” set up a constant
and purposeful tension, much like
the checks and balances system does
among the three branches.

In his sophisticated yet acces-
sible Liberty, Order, and Justice: An
Introduction to the Constitutional Prin-
ciples of American Government, James
McClellan delineates what he calls
“the advantages of federalism.”

Federalism, he writes:

¢ “[E]nables states or peoples
who differ a good deal from one
another or have different backgrounds
to join together for common benefits,
without some of the states or groups
being required to obey unquestion-
ably whatever the largest State or
group orders.” Federalism makes it
possible for many different people of
varied beliefs and morals to live in the
same country.

¢ “[Plrovides that states or
regions can manage their own affairs,
rather than being directed by a central
autocracy or bureaucracy.” In other
words, federalism is good for de-
mocracy, in the sense that people can
participate in government and have
leadership opportunities and decision-
making power on different levels.

¢ “[E]ncourages independence
and self-reliance.” Even John Stuart
Mill was a fan; federalism can check a
centralizing state that fosters a depen-
dent mind set.

o “[M]akes it difficult for an

unjust dictator or fanatical political
party to seize power nationally and
rule the whole country arbitrarily. ... ”
The point prompts this question: Can
totalitarianism exist where federalism
prospers?

* “[A]llows states, regions, and
localities to undertake reforms and ex-
periments in political, economic, and
social concerns without involving the
whole country and all its resources in
some project that, after all, may turn
out unsatisfactorily.” In a centralized
state, all solutions derive from one
source. Federalism indirectly encour-
ages the creation of laboratories of
innovation.

To protect individual liberty,
however, concepts of federalism
should exist within states and regions.
In other words, local governments
and regions should serve as checks on
abusive state governments, and com-
munities and neighborhoods should
be a check on local governments and
regions. Although it is now weaker
than what the framers and ratifiers
desired, American federalism still
exists and can be a way to protect
individual liberty. cj

Dr. Troy Kickler is director of the
North Carolina History Project (northcar-
olinahistory.org).

BOOKS BY JOHN LOCKE FOUNDATION AUTHORS

If you don’t know about Edenton, North Carolina,
your knowledge of U.S. history is incomplete and your
knowledge of North Carolina insufficient. Organized
women’s political activity in America was born in Eden-
ton. The concept of judicial review—that courts can
declare legislative acts unconstitutional —was champi-
oned here. Ideas for a national navy and defense were
implemented here. Many passages of the N.C. Con-
stitution (1776) and the U.S. Constitution originated
here. Leading proponents of the U.S. Constitution
(a.k.a. Federalists) lived in this small place, and so
did nationally known jurists and politicians.
Dr. Troy Kickler, founding director of the
North Carolina History Project, brings Edenton,
its people, and its actions into proper and full
focus in his book, 7he King's Trouble Makers.

Go to northcarolinahistory.org for more

mformation.
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Schweizer Spells Qut Clinton Connections to Money and Power

o Peter Schweizer, Clinton Cash: The
Untold Story of How and Why Foreign
Governments and Businesses Helped Make
Bill and Hillary Rich, Harper, 2015, 243
pages, $27.99.

By LLOYD BILLINGSLEY
Contributor
RALEIGH
ld-line establishment writing
Oon America’s ruling class has
come to resemble the unctu-
ous hagiography of the British royals.
In contrast, Peter Schweizer’s Clinton
Cash is more along the lines of inves-
tigative journalism. The book attracted
considerable attention before its publi-
cation in May, but the story is not new.
The author recalls Denise Rich,
who donated $100,000 to Hillary Clin-
ton’s Senate campaign, $450,000 to the
Clinton Library, and $1 million to the
Democratic Party. Then, on the last
day of his presidency, Bill Clinton par-
doned Denise’s husband, Marc Rich, a
billionaire fugitive. That drew wide-
spread bipartisan condemnation and
prompted columnist Maureen Dowd
to call the Clintons “grifters.” Bill
and Hillary didn’t care. Like Monica
Lewinsky flipping up her skirt in the
Oval Office, the pardon sent a strong
signal to those abroad seeking influ-
ence in American policy. On that front,
the Clintons were open for business.
Legally, foreigners cannot con-
tribute to American campaigns, but as
Schweizer notes, the most troubling
thing about Washington isn’t what’s
illegal but what isn’t. Bill and Hillary
Clinton, both lawyers, often take mon-
ey from foreign entities in the form of
donations to the Clinton Foundation
or speaking fees. These turn out to be
much larger than any campaign contri-

Finished reading all

the great articles in this
month’s Carolina Jour-
nal? Don’t just throw it
in the recycling bin, pass
it along to a friend or
neighbor, and ask them
to do the same.

Thanks.

bution.

As the author lays it out, one
spouse accepts money from foreign
governments and businesses while the
other charts American foreign policy.
One conducts sensitive negotiations
with foreign entities while the other
collects large speaking fees from some
of those same entities. And in the au-
thor’s view, the scope of this activity is
unprecedented in American
politics.

To the Clintons’ de-
fault response that this is
all about charity, the author
cites the late Christopher
Hitchens, hardly a mem-
ber of the vast right-wing
conspiracy. Hitchens won-
dered why Third World oli-
garchs didn’t donate their
money to charities in their
own countries “rather than
distributing it through the
offices of an outfit run by
a seasoned ex-presidential influence
peddler.” That's how high rollers like
Canadian Frank Giustra perceive Bill
Clinton.

“All of my chips, almost, are on
Bill Clinton,” said Giustra. “He’s a
brand, a worldwide brand, and he can
do things and ask for things that no
one else can.”

Schweizer charts one of Giustra’s
Canadian associates, Ian Telfer, who
controls the Fernwood Foundation.
While Hillary Clinton was secretary of
state, Fernwood contributed more than
$2 million to the Clinton Foundation,
which does not list Fernwood as a do-
nor.

Telfer is also chairman of Ura-
nium One, a Canadian company that
controls a large share of U.S. uranium

Easley Ethics Forms Omitted Retal Income
e o o IR T} TR
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assets. In 2010, Uranium One negoti-
ated a deal to be purchased by a “pri-
vate” subsidiary of Russia’s state nu-
clear agency. As Schweizer notes, this
proved troubling to a bipartisan group
of congressmen, who believed that
Russia could not be trusted to allocate
U.S. uranium consistent with U.S. in-
terests.

That was not the view of Hillary
Clinton. The secretary of
state serves on the Com-
mittee on Foreign Invest-
ment in the United States.
Hillary could have blocked
the deal or kicked it up
to the president, forcing
President Obama to make
the final call, but she did
neither. On Oct. 22, 2010,
CFIUS approved the Rus-
sian purchase of Uranium
One, transferring half of
America’s projected urani-
um production to a private
company controlled by a Russian gov-
ernment agency.

That is the major caper in Clinton
Cash, but the story hardly ends there.
Schweizer does not neglect Clinton
praise for Kazakhstan dictator Nursul-
tan Nazarbayev right after his rigged
election. Clinton favorites include Me-
les Zenawi from Ethiopia and Paul
Kagame in Rwanda. The Clinton Foun-
dation praised Kagame, but the United
Nations accuses his militias of raping
and slaying thousands of Hutus.

Dictators, spies, and warlords
jostle in these pages, and the alert pro-
ducer will find material for several
movies. The account is a veritable di-
rectory of the rich and powerful, with
their intrigues over gold, diamonds,
minerals, and oil. Readers also will find

a guide to Clinton cronies such as Ira
Magaziner, evangelist of Hillarycare,
and now a boss at the Clinton Founda-
tion. This outfit effectively functions as
a shadow government.

The Clintons claimed they were
flat broke when they left the White
House. They weren’t, and by Sch-
weizer’s count, in the next seven years
they pulled in a cool $109 million. The
money flow accelerated when Hillary
became America’s chief diplomat, and
the biggest payments came from coun-
tries where bribery and corruption are
common. When his wife was secretary
of state, Bill gave 11 speeches, each for
a fee of $500,000. Ron Fournier of the
National Journal, also not a member of
the right-wing conspiracy, tagged Hill-
ary’s State Department activity as “do-
nor maintenance.”

Schweizer, who has been fea-
tured on CBS News’ “60 Minutes,”
notes where policy changes conform
to the interests of Clinton donors. The
pattern of behavior is too blatant to ig-
nore and, the author says, “deserves
legal scrutiny by those with investiga-
tive capacities that go beyond journal-
ism.”

Election to public office does not
confer wisdom or morality on any-
one, and winning an election does
not eliminate character flaws. Political
power has a way of amplifying those
flaws, which do not drop by the way-
side when someone leaves public of-
fice. Flaws and influence remain, and
the opportunities to cash in may well
increase.

As Hillary Clinton might say,
“What difference does it make?” Read-
ers of Clinton Cash will know the an-
swer. cq
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Help us keep our presses rolling

John Locke Foundation | 200 W. Morgan St., Raleigh, NC 27601 | 919-828-3876

Publishing a newspaper is an ex-
pensive proposition. Just ask the many
daily newspapers that are having trouble
making ends meet these days.

It takes a large team of editors, re-
porters, photographers and copy editors
to bring you the aggressive investigative
reporting you have become accustomed
to seeing in Carolina Journal each
month.

Putting their work on newsprint and
then delivering it to more than 100,000
readers each month puts a sizeable dent
in the John Locke Foundation’s budget.

That's why we're asking you to help
defray those costs with a donation. Just
send a check to: Carolina Journal Fund,
John Locke Foundation, 200 W. Morgan
St., Suite 200, Raleigh, NC 27601.

We thank you for your support.
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Tamny Uses Pop References to Help Simplify Economic Theories

e John Tamny, Popular Economics,
Regnery Publishing, 2015, 256 pages,
$27.99.

By GEORGE LEEF
Contributor
RALEIGH
he case for laissez-faire economic
I policy is overwhelming, but get-
ting people’s thinking on track
with it isn’t easy. Many of the false no-
tions that undergird interventionism
and what Ludwig von Mises called
“the anti-capitalist mentality” seem,
superficially, to make sense. So how do
we best attack them?

In Popular Economics, John Tam-
ny, who edits RealClearMarkets.com,
sets out to refute bad economic ideas
and replace them with sound ones.
Many books try to do that. What sets
Tamny’s apart is how he goes about
making economics, well, popular. His
subtitle is revealing: “What the Rolling
Stones, ‘Downton Abbey,” and LeBron
James can teach you about economics.”

To educate is to build a bridge
from things a person knows to things
he doesn’t yet understand. Tamny
does that brilliantly by using sports
and popular culture to convey key
economic truths. That's why this book
is so useful for those of us who want
as many Americans as possible to
comprehend fundamental economic
principles. On page after page, Tamny
shows why laissez-faire is essential
and makes interventionist ideas look
absurd.

The book is divided into four
main issues: taxes, regulation, trade,
and money. In each, Tamny takes dead
aim at the mistaken ideas that prop up
big government.

BooOks AUTHORED BY JLF STAFFERS
Selling the Dream

Why Advertising is Good Business

By John Hood
Chairman of the
John Locke Foundation

“[Selling the Dream] provides a
fascinating look into the world
of advertising and beyond ...

Highly recommended.”

Choice
April 2006

www.praeger.coni

On taxation, the conventional
wisdom is that high taxes on busi-
nesses are necessary to make them pay
“their fair share.” Most people also
believe that the money extracted from
them goes to the government, where it
is spent “for the public good.”

In his first chapter, Tamny argues
that taxes are merely “a price placed on
work” by the government. To explain,
he doesn’t start with
an economist, but in-

pants? No, just the opposite. “Regula-
tion does not just routinely fail; it can-
not work,” he writes. “What it can do,
however, is weaken businesses by forc-
ing them to pour their resources into
compliance with government rules
and regulations rather than let share-
holders and customers profit.”

Tamny reinforces his argument
by relating a number of stories that
will appeal to
readers, such as

stead with Keith Rich-
ards, the lead guitarist
of the Rolling Stones.
Richards states that the
band decided to leave
England because of the
high taxes. “We didn’t
know if we would
make it, but if we didn’t
try, what would we do?
Sit in England, and
they’d give us a penny
out of every pound we

the role that anti-
trust rules played
in the demise of
Blockbuster Vid-
eo and the rise of

Netflix.

On trade,
Tamny does a
superb job ex-

plaining the law
of comparative
advantage and
how government

earned.”

Progressive taxes
(in England, the United States, every-
where) are more of an impediment
to people who are trying to become
wealthy than to those who are already
wealthy.

And what happens with all
the money the government rakes in?
Largely, it is squandered by politicians
who want to buy popularity. Rock mu-
sicians make wiser use of money — the
money they’ve earned — than do poli-
ticians who dip into the vast pot of tax
dollars taken by force.

Tamny’s next target is regula-
tion. Aren’t government officials more
knowledgeable and interested in the
public welfare than market partici-

interference with

free trade inevita-
bly makes consumers worse off. Here
he refers to basketball star LeBron
James, who is the world’s top play-
er, and asks readers to ponder what
would happen if James decided to play
another sport where he’d no doubt
also be quite good, such as receiver on
a pro football team.

If James did that, he’d be turn-
ing away from the talent where he has
a comparative advantage over every-
one else and toward a talent where
he’d have a lot of competition. He'd
be worse off. Once readers understand
that obvious point, they’ll see why
governments should not get in the way
of producers of any good or service

specializing in what they do best.

Also on the subject of trade, Tam-
ny sweeps away the confusion that
often arises when people think of one
country trading with another. Coun-
tries do not trade, he explains — indi-
viduals do. “A country’s economy,” he
reminds us, “is just a collection of indi-
viduals.” That is why it is foolish to fret
about trade deficits between countries.

When he turns to the subject
of money, Tamny is all for restoring
America to a sound monetary stan-
dard. “Just as the foot is never long or
short, money should be neither strong
nor weak. The foot is a standardized
tool to measure things, and money
should have the same constancy,” he
writes.

Gold once gave us that constancy,
but when President Nixon decided to
drop the dollar’s connection to gold,
that ushered in great problems for
Americans. Mostly, those problems are
unseen, however, such as the constant
erosion of the dollar’s value.

Another unseen aspect of our
unstable monetary system Tamny il-
luminates is the waste of brainpower
in currency and commodity trading
markets. “Fluctuating money has led a
great deal of human capital to migrate
to Wall Street in order to trade the
chaos,” he states. It’s necessary to deal
with the uncertainty caused by floating
exchange rates, but bright people are
merely doing “facilitator work.” We
lose out on the productive things they
otherwise would have done.

I recommend this jaunty book
for everyone, but especially younger
people who have been brainwashed
into believing that free markets are
dangerous. cJ

Free Choice for Workers:

A History of the Right to Work Movement

(Call Jameson Books, 1-800-426-1357, to order)

By George C. Leef

Director of Research at the John W.
Pope Center for Higher Education
Policy

“He writes like a buccaneer...
recording episodes of bravery,
treachery, commitment and
vacillation.”
Robert Huberty
Capital Research Center
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ater this month, the U.S.
I Supreme Court will decide
whether health insurance sub-
sidies issued under the Affordable
Care Act should be distributed only
to insurance companies in state-
based exchanges.

If the justices rule that states
like North Carolina that enroll
people in Obamacare through the
federal exchange would lose their
tax subsidies — as plaintiffs note is
the plain language of the law — the
ruling could affect Medicaid recipi-
ents, too. As written in the
federal health law, federal
Medicaid funding relies
on states creating their
own exchanges.

Modern Healthcare
columnists Virgil Dickson
and Lisa Schencker ex-
plain how current Med-
icaid enrollees in federal

Carolina could end up
being on the budgetary
chopping block:

The first is a section of the
law that says federal Medicaid
funding is contingent on a state
ensuring coordination and secure
communication between its
Medicaid program, its Children’s
Health Insurance Program, and
“an exchange established by the
state.”...

Another issue is an ACA
provision known as the Mainte-
nance of Effort. That part of the
law dictates states must maintain
the eligibility and enrollment
policies and procedures that were
in effect on March 23, 2010, until
an exchange established by the
state is up and operational. Since,
[the Department of Health and
Human Services] reportedly has
allowed some reduction in eligi-
bility in 1llinois, Indiana, Loui-
siana, Maine, Nebraska, Ohio,
Oklahoma, South Dakota, and
Wisconsin. Those states have not
established their own exchanges.

“If the government loses
and Congress does not revise the
ACA, HHS might tell the states
that they have to return to their
former eligibility rules or lose
future federal funding for their
Medicaid programs,” said Jesse
Witten, a partner at Drinker
Biddle in Washington.

If the justices outlaw Obam-

exchange states like North KATHERINE
RESTREPO

Obamacare Decision
Will Affect N.C.

acare subsidies in federal exchange
states, a new set of lawsuits affect-
ing the Medicaid implications of the
ruling would be inevitable. In 2012,
a 7-2 majority of the justices ruled
Obamacare’s original expansion of
Medicaid coercive and unconstitu-
tional. The court may take a similar
view of an HHS order requiring
states using the federal Obamacare
exchange to refund all their tradi-
tional Medicaid money from Wash-
ington. (More than 75 percent of
North Carolina’s $12 billion Medic-
aid spending comes from
the federal government.)

Yet transitioning
to a state exchange not
only would entrench
Obamacare further, but
also could resultin a
financial nightmare. The
seed money needed to
establish a state exchange
is no longer available.
North Carolina planned to
establish its own exchange
under former Gov. Beverly
Perdue, but more than $70 million
in startup grants were returned to
the feds once Republicans took con-
trol of the legislature. State lawmak-
ers also passed Senate Bill 4 into law
— an act negating the decisions to
create a state exchange and expand
Medicaid.

In addition, state exchanges
such as those in Massachusetts, Or-
egon, Minnesota, Vermont, Hawaii,
and Rhode Island are failing or have
failed to be self-sustaining, since
planning and establishment grants
awarded by the federal government
expired at the beginning of the year.

The Washington Post reports
that operating budgets are collaps-
ing because most of the exchanges
“are independent or quasi-indepen-
dent entities. For most, the main
source of income is fees imposed on
insurers, which typically are passed
on to consumers,” the Post notes.

In addition, the Post says, call
centers, “where operators answer
questions and can sign people
up,” drive a lot of the costs at the
exchanges. “Enrollment can be a
lengthy process — and in several
states, contractors are paid by the
minute.”

Observers from all sides of
the debate will watch the Supreme
Court closely as its term winds
down. CJ

Katherine Restrepo is health and
human services policy analyst for the
John Locke Foundation.
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EDITORIAL

Budget Disappointing,
Not Catastrophic

he state House’s $22.2 billion
TGeneral Fund budget for 2015-

16, passed just before Memorial
Day, is a disappointment. There, we
said it.

The spending plan is not, as
some conservatives contend, a har-
binger of the apocalypse. Nor does it
signal a return to state government’s
high-taxing, free-spending ways prior
to conservatives’ legislative takeover
following the 2010 election.

But it fails to advance the conser-
vative agenda in a number of ways,
and it’s encouraging to see Gov. Pat
McCrory and Senate leaders react to
the spending plan with skepticism, to
put it mildly. Look for major changes
when the Senate chamber takes up the
proposal in the coming weeks.

As Dan Way and Barry Smith
report in this issue of Carolina Jour-
nal (see Page 2), the two-year House
budget, totaling $44.6 billion, would
increase spending by 6.2 percent
over current levels. That's $1.3 billion
more than McCrory’s proposal, which
expands spending by 2.1 percent the
first year of the budget cycle and 3.2
percent the second year, less than the
anticipated growth in inflation and
population.

We've taken issue with some
aspects of McCrory’s budget, but we
endorse its overall focus on spending
restraint and its emphasis on raising
salaries for starting K-12 teachers to
$35,000 (a provision that’s also in the
House budget) and targeting higher
pay to teachers who take on tougher
class assignments and show improved
performance (one that, unfortunately,
the House did not include).

Moreover, the governor’s plan
would replenish state reserves to
prepare for the next recession and

increase spending for repairs and
maintenance of state infrastructure,
including highways and public build-
ings.

The House plan would short-
change those components of respon-
sible governance.

In addition, the House would
put $120 million toward film incen-
tives for Hollywood moguls that
expired last year. An extra $70 mil-
lion extended tax credits to real-estate
developers, renewable energy compa-
nies, and other special interests — a
deadweight loss to state taxpayers.

On the positive side, the plan
would add $6.8 million to the Oppor-
tunity Scholarship Program, allowing
more low-income children to attend
private schools if traditional public
schools aren’t meeting their needs. A
$44 million extension of a tax credit
for corporate research and develop-
ment expenses — a misguided prior-
ity for the governor — was removed
from the House plan.

But do not forget: North Caro-
lina taxpayers, workers, and business
owners have benefited from several
years of conservative fiscal policy. An
unexpected surge in state revenues
will trigger new rate cuts in corporate
taxes — from 5 percent to 4 percent in
2016 and 3 percent in 2017. The state’s
aggressive repayment of a $2.5 billion
federal unemployment insurance debt
that began shortly after McCrory took
office will return roughly $560 million
from the government to North Caro-
linians’ pockets between now and the
end of 2016.

And the plan that McCrory
eventually signs is certain to be more
fiscally sound than the one that came
from the House. cJ
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Misunderstanding

Common fallacies lead to bad policy

hose who advocate rational pub-
I lic policy, based on a thorough
understanding of the principles
of human action and the benefits of
voluntary exchange, are bound to be
disappointed much of the time.

That’s not an argument against
fighting for freedom. But it is an
argument for realism and for keep-
ing expectations low — so you can be
surprised when policymakers resist
political temptations and make good
decisions.

Why do policymakers so often
get things wrong? Bryan Caplan, an
economist at George Mason Univer-
sity, released a book about eight years
ago that makes a convincing case
for the role of economic illiteracy. In
The Myth of the Rational Voter, Caplan
identified four systemic fallacies that
impede sound policymaking by bias-
ing the perception of everyday occur-
rences and problems:

e The Anti-Market Bias, which
Caplan defines as “a tendency to
underestimate the economic benefits
of the market mechanism.” Common
manifestations include assuming that
prices are arbitrary, overestimating the
profit margins of business, and failing
to perceive how money-based transac-
tions among strangers, entered into
without any particular altruistic goal,
can yield public benefits.

* The Anti-Foreign Bias, mean-
ing “a tendency to underestimate the
economic benefits of interaction with

foreigners.” Actually, this is both a
fallacy in public understanding of
economics and (often) a fatal flaw of
human behavior.

* The Make-Work Bias, meaning
“a tendency to underestimate the eco-
nomic benefits of conserving labor.”
Many North Carolinians truly believe
that automation reduces overall em-
ployment by replacing human labor
with machines. They simply haven’t
thought about what happens when
automation reduces the real cost of
producing goods, resulting in con-
sumers having more money to spend
on other goods and services that must
be produced by human action.

e The Pessimistic Bias, meaning
“a tendency to overestimate the sever-
ity of economic problems and under-
estimate the recent past, present, and
future performance of the economy.”
This helps to explain the recurrence
of apocalyptic movements, zealous
cranks endlessly predicting the end of
the world, and the extreme elements
of today’s environmental movement.

These biases are costly and
persistent. We should seek to remedy
them with constant and patient public
education. But we should also keep
things in perspective. Human beings
have created markets, benefited im-
mensely from markets, and yet mis-
understood markets since the dawn of
history. It's unlikely this will stop by
next Friday. cJ

Taxes Falling

Ul debt retirement pays off

ecause of tough decisions made
B by the General Assembly and

Gov. Pat McCrory, North Caro-
lina’s payroll tax is expected to drop
as much as $550 million by 2017. The
reason is that North Carolina repaid
its debt to the federal government for
unemployment benefits paid to jobless
workers. The debt at one point ap-
proached $3 billion.

Until such debts are repaid,
employers must send a payroll tax
surcharge to Washington on top of
their own state payroll tax. Had North
Carolina failed to retire its federal debt
this year, in 2016 employers would
have sent an extra $280 million into
federal coffers. Moreover, if current
revenue and expenditure trends con-
tinue, North Carolina will accumulate
a $1 billion surplus in its Ul account
by next year. Under a state Ul reform
package passed in 2013, the state
payroll tax in 2017 will drop by about
$270 million.

Although the 2013 reform pack-
age did require higher payroll taxes,
the primary effect on the debt came
from changes in benefits. North Caro-
lina reduced the average payment to
jobless workers as well as the number
of weeks those payments could be
received.

Many liberal activists and Demo-
cratic politicians were incensed by the
2013 reforms, calling them unfair and
cruel and even predicting they would
hurt the economy by depriving jobless
recipients of buying power.

Liberal predictions did not come
true. As North Carolina exited the Ul
extended benefits program and imple-
mented the other benefit changes, the
state’s labor market began to improve
rapidly. We've added jobs at a faster
rate than the national and regional
averages.

In other words, conservatives
were right — pun intended. cJ

COMMENTARY

How McCrory
Gets Judged

at McCrory likely will run for
Pre—election next year as gover-

nor of North Carolina against
longtime Attorney General Roy
Cooper. Both men are capable can-
didates who will run skillful, well-
funded campaigns. Given the larger
political context, I see the contest as
unpredictable at the moment. But
there are a couple of things we can
say with confidence about it.

The first is that while
North Carolinians care
about many issues, they
are most likely to judge
McCrory’s performance
as governor as it relates
to the performance of the
state’s economy. So by this
time next year, I'll be look-
ing at such statistics as
job gains and unemploy-
ment rates to gauge the
incumbent’s prospects for
reelection.

Now, voters aren’t fools. They
know that their states aren’t walled
off from the rest of the country and
the world. As Fordham University
political scientist Jeffrey Cohen and
University of Wyoming political
scientist James King established
in a frequently cited study in the
Journal of Politics, voters tend to
credit or blame their governors not
for the absolute performance of
their economies but for the relative
performance. “No matter the level
of unemployment in the state,”
Cohen and King concluded, “when
state unemployment is lower than
the national average, governors are
rewarded; when it is higher than
the national average, governors
are punished with lower approval
levels.”

As of March, North Carolina’s
unemployment rate of 5.4 percent is
lower than the national average and
significantly lower than those of
our neighbors Georgia (6.3 percent),
South Carolina (6.7 percent), and
Tennessee (6.3 percent), although
not Virginia (4.8 percent). North
Carolina also is outperforming the
national and regional averages in
job growth. Among our neighbors,
only Georgia’s year-to-year rate of
3.1 percent through March exceeds
our 2.8 percent rate.

The second thing one can say
with confidence about the 2016
gubernatorial race is that McCrory’s
position is unique for a North
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Carolina Republican. The only other
GOP governor in a position to run
for re-election, Jim Martin in 1988,
served with a strongly Democratic
legislature. This matters because,
once again, voters aren’t fools. They
tend to assess unified governments
differently from divided ones.

That’s what a study published
in Political Research Quarterly found.
Examining gubernatorial elec-
tions in 43 states, Kevin
Leyden of West Virginia
University and Stephen
Borrelli of the University
of Alabama found that the
relationship between state
unemployment rates and
the vote totals of incum-
bents or their would-be
partisan successors was
stronger when the same
party also controlled the
state legislature.

What can’t be said
with confidence about the McCro-
ry-Cooper race is how much the
national political environment will
affect it. Obviously, gubernatorial
candidates would rather be on a
ticket with strong presidential or
senatorial nominees.

But top-of-the-ticket factors
don’t always prevail. Gov. Jim Hunt
comfortably won re-election in
1980 despite Jimmy Carter’s woes.
In 2004, Gov. Mike Easley won a
second term with nearly 56 percent
of the vote even as President George
W. Bush was re-elected with 56 per-
cent of the vote in North Carolina.

As for the 2016 U.S. Senate
race, it doesn’t look at the mo-
ment like Richard Burr has drawn
a strong Democratic challenger.

If the race proves ho-hum, North
Carolina Democrats will pour their
hopes, dreams, and campaign cash
into Cooper’s challenge to McCrory.
Similarly, if state Republicans aren’t
so worried about re-electing Burr,
they’ll be free to focus on the gover-
nor’s race.

Today’s polls tell us nothing
other than the McCrory-Cooper
contest will be highly competitive.
We already knew that. Over the
next several months, watch North
Carolina’s economic performance. It
is in fact the leading gubernatorial
indicator. cJ

John Hood is chairman of the
John Locke Foundation.
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MEDIA MANGLE

We Must Value
The First Amendment

There was a time when one’s initiation into

the fraternity of journalism included a pro-

found indoctrination into the value of the
First Amendment to the survival of our Republic.

Back in the heady post-Watergate days of
the mid-"70s, editors and reporters were patting
themselves on the back for saving the country,
mainly due to the existence
of these 45 words:

Congress shall make no
law respecting an establish-
ment of religion, or prohibit-
ing the free exercise thereof;
or abridging the freedom of
speech, or of the press; or the
right of the people peaceably
to assemble, and to petition
the Government for a redress
of grievances.

So, what the heck hap-
pened? Everywhere you look
these days the freedoms of
speech and expression are under attack, and too
many of those in the journalism profession seem
to be among the attackers.

Take Scott Simon of NPR, for example. As
Baltimore was erupting in violence recently after
the death of Freddie Gray in police custody, he
tweeted this: “The live pictures from Baltimore
are unsettling, & I'm not sure pictures help.”
Would he have said that about the violence on
the Edmund Pettus Bridge in Selma, or Bull Con-
nor’s use of German shepherds and firehoses in
Birmingham?

And then there’s the media’s reaction to the
“Draw Muhammad” cartoon contest in Garland,
Texas, on May 3, which resulted in two would-be
jihadi murderers being killed by local cops. Think
what you will of event organizer Pamela Geller
and her tactics, she clearly has First Amendment
protection for what she did. But many journalists
didn’t see it that way, even though stubborn defi-
ance in the face of threats of violence has been,
traditionally, a journalistic trait.

The Washington Post ran a headline, “Event
organizer offers no apology after thwarted at-
tack in Texas,” blaming Geller and not the two
Islamist attackers. Syndicated columnist Kath-
leen Parker’s column was titled “Pamela Geller’s
abuse of free speech.” Even conservative media
types like Bill O'Reilly and Laura Ingraham
blamed Geller for inciting Muslim violence, as if
to say, “We KNOW what these people are like, so
don’t antagonize them.”

The notion of “I disapprove of what you
say, but I will defend to the death your right to
say it” has given way, even among journalists, to
a multicultural fetish against offending anyone
who is not Western, or who is among a media-
anointed “victim class.”

One of the First Amendment’s oft-cited
values is that, by permitting offensive and unset-
tling speech, we teach people to be more tolerant.
After all, we wouldn’t need a First Amendment if
all speech was inoffensive.

The corollary, that without a functioning
and valued First Amendment we become less
tolerant, cannot be disputed. Just look around. cJ

Jon Ham is a vice president of the John Locke
Foundation and publisher of Carolina Journal.

Change Coming to N.C. Job Market

Ithough the job market in North Carolina
Ahas been improving for the last five years,

there is still a long way to go. But the road
could get longer if technological breakthroughs
materialize. Specifically, over the next 40 years the
number of jobs in the state actually could decline by
1.2 million. This would send the state unemploy-
ment rate to well over 25 percent.

Am I just an alarmist trying to grab head-
lines? Actually these calculations are based on the
work of economists Carl Frey
and Michael Osborne analyzing
the concept of “technological
unemployment.” Technological
unemployment simply means
the replacement of jobs by
technology. Historical examples
are motor vehicles replacing
carts pulled by livestock, word-

processing programs replacing 2
typists, and electronic calendars MICHAEL
and voicemail replacing secretar- WALDEN
1€es8. j—

Today we are in what
many have deemed the technological revolution.
Technology certainly has brought us great things.
However, the expectation is that as today’s technol-
ogy advances, technological unemployment will
become broader and deeper. Especially as “smart
technology” that can gather information and make
decisions develops.

Frey and Osborne analyzed all jobs classified
into more than 700 occupations and assigned a prob-
ability that each would be replaced by technology
in coming decades. I took their results and applied
them to current occupations in North Carolina.

The results were startling. Scores of occupa-
tions in our state have more than a 70 percent
likelihood of disappearing. Included are occupa-
tions such as retail salespersons, cashiers, fast-food
workers, and office clerks. Customer service rep-
resentatives, janitors and cleaners, and auto ser-
vice technicians have a moderate (30 percent to 70
percent) chance of being eliminated by technology.
Those with the lowest likelihood of downsizing are
jobs requiring a high level of complex decision mak-
ing, like physicians, nurses, teachers, and computer
software developers.

I also discovered an income element to these
findings. The occupations with the lowest probabil-
ity of technological unemployment have the high-
est median salaries, while the occupations with the
highest probability of technological unemployment
have the lowest median salaries.

I then used Frey and Osborne’s probability of
technological unemployment for each occupation,
together with projected growth rates in the occupa-
tion’s industry and job-to-output ratios, to project
the total number of jobs in North Carolina’s cur-
rent occupations remaining in 2050. This is where I
found there would actually be 1.2 million fewer jobs
in 2050 than today.

But there’s reason for hope. The 1.2 million
fewer jobs are for current occupations in North Caro-
lina. It’s likely that new occupations will be created
in our state over the next 40 years, just as they have
been in the last 100 years.

What will those new jobs be? I certainly don’t
have a perfect crystal ball, but I think strong argu-
ments can be made for new occupations in several
areas, including household management, repair and
maintenance of new technology; data management,
analysis, and logistics; efficient resource usage;
global interaction; and assistance to active and inde-
pendent elderly households. Each of these develop-
ing occupations follows socio-economic trends that
are expected to dominate our economy in decades
ahead.

This means we will have to be agile with our
future education and training systems. The down-
sizing of some occupations and the creation of oth-
ers will occur at an erratic and often imperceptible
pace. Formal and informal training programs will
have to respond to emerging trends and be will-
ing to shift resources rapidly away from shrinking
occupations to expanding ones. Future workers will
have not only many different employers during
their careers, but also many different occupations.
Midcareer retraining will be common.

Technological unemployment always has
occurred, but information technology is sparking a
new wave that has not yet run its course. We need
to be ready. cy

Michael Walden is a Reynolds Distinguished
Professor at N.C. State University. He does not speak for
the university.
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Separation of Powers and GOP Grumbling

Ithough many of its liberal
Acritics see the North Carolina

Republican Party as a mono-
lith, it was inevitable that unified GOP
control of state government would not
always be harmonious. We are now
2 % years into Republican control of
both the governor’s mansion and leg-
islature, and there
are clear signs of
tension between
Gov. Pat McCrory
and the General
Assembly’s leader-
ship. Most of it
surrounds policy
matters. There
have been recent
public disagree-
ments about the
budget, economic
incentives, re-
ligious freedom, sales tax revenue
redistribution, and the state’s control
of local politics.

Many observers attribute the
friction to innate ideology and per-
sonality. Whereas McCrory is often
billed as a moderate and a rather
pragmatic manager of the state’s
economy, House Speaker Tim Moore
and particularly Senate President Pro
Tem Phil Berger are seen as more un-
compromising, with quite expansive
views of what they can attain in office.

Yet much of the chafing can
be explained by our unique form of
government. Born from the conflict
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between the Crown’s governors and
colonial assemblies and adapted from
the ideas of John Locke and Baron
Montesquieu, designers of American
constitutions, both state and federal,
split the executive and legislative
functions and housed them in distinct
institutions. Unlike British prime
ministers who sit in Parliament, our
governors and presidents cannot act
simultaneously as legislators, and the
terms and constituencies they serve
are different from those of members of
Congress and state assemblies. This is
our separation of powers, the central
feature of North Carolina government
today.

Institutional conflict largely
explains the policy discord. The
entire state forms McCrory’s constitu-
ency, and with an eye on re-election
he must try to appeal to the median
North Carolinian, an individual who
is indubitably to the left of the middle
voter in just about all of the individual
districts that Republican state legisla-
tors represent. The governor’s four-
year term means he approaches the
legislature’s biennial terms very dif-
ferently than do its members. Whereas
the General Assembly wishes to build
a steady record of accomplishment,
the governor has an incentive to back-
load popular policies into the year or
so immediately preceding his election.
This, for example, helps explain Mc-
Crory’s desire to hold down spending
below that proposed by supposedly

more conservative legislative leaders
last year, particularly on teacher pay.
He wanted budgets closer to his re-
election campaign to be more “gener-
ous.”

Most observers of American
political history believe presidential
power has expanded at the expense
of Congress. Interbranch relations
in North Carolina have been differ-
ent. The state’s constitution puts the
institutions on an approximately even
footing. For example, the Council of
State, whose members are equivalent
to Cabinet officers at the federal level,
is elected independently and therefore
difficult for the chief executive to har-
ness.

At the same time our state
legislature is unlike Congress, where
autonomous standing committees
and rank-and-file members enjoy
considerable resources and procedural
privileges. Power in Raleigh is con-
centrated in the hands of the leader-
ship, currently Berger and Moore,
who make committee assignments
themselves and control the agenda
and proceedings tightly. These ar-
rangements only add to the intensity
of executive-legislative competition in
North Carolina.

It is clear the legal battle over
who should appoint members to the
Coal Ash Management Commission
— the governor or legislative lead-
ers — is a root cause of Republicans’
current family dispute. Candidates of

both political parties rely heavily on a
large cohort of activists to win elec-
tions, by dint of their door-knocking,
phone calls, keyboard tapping, en-
dorsements to friends and colleagues,
and financial contributions. Indi-
viduals can be motivated to do this

in return for one of several thousand
appointed positons with boards, com-
missions, or agencies of state govern-
ment that must be filled.

If Berger and Moore’s appeal
of a court ruling in March that pro-
tected the governor’s appointment
powers is successful, the legislative
majority party will extend much of its
influence over the large and critical
cohort of political activists who make
campaigns work. With its patronage
power bolstered, state politics will be-
come a little bit more like the national
politics of the late 19th century, when
powerful legislators like Sens. Roscoe
Conkling of New York and Matthew
Quay of Pennsylvania demanded loy-
alty from partisans and undermined
the authority of their own Republican
presidents.

Such an outcome is unlikely to as-
suage the tensions within the state GOP
today, but it would encourage addi-
tional intraparty challenges to guberna-
torial authority in the future. cJ

Andy Taylor is a Professor of Politi-
cal Science at the School of Public and In-
ternational Affairs at N.C. State Univer-
sity. He does not speak for the university.

Medicaid, Competition, and Accountability

1l kinds of deals are made
Aduring the legislative session.
Whether a distillery can sell

unlimited amounts or only one bottle
to people taking tours; whether vehi-
cle registration fees should increase 50
percent or 30 percent or at all; whether
solar subsidies
should be cut off
now or extended
for one year or
two — solutions
to complicated
problems often en-
tail compromises,
concessions, and a
little give and take.

One of the
biggest deals to
expect this ses-
sion is Medicaid
reform. Medicaid is a health insurance
program provided by the state and
federal governments for low-income
citizens, the disabled, and children 18
or younger. Medicaid problems are
numerous and complicated, but three
major concerns must be addressed —
ensuring quality patient care, cost con-
tainment, and budget predictability.

It’s a big deal. At stake is $3.8
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billion in state funding (17 percent of
the state’s General Fund budget), for

a program serving almost 20 percent
of North Carolina’s population. (Total
spending including federal funds is
almost $14 billion.) Slightly more than
half of the births in North Carolina are
covered by Medicaid, and it is an en-
titlement program that must be paid
for before other needs are met. When
cost overruns occur, something else,
like roads, schools, or tax relief, cannot
be funded.

As far back as at least 2003, cost
overruns have posed budget problems
for lawmakers. Of the $1.3 billion
increase in the new House budget,
$400 million is for Medicaid alone.
Projected enrollment growth next year
is 200,000 new recipients.

Currently, North Carolina’s
Medicaid program is administered
by one contractor, Community Care
of North Carolina. There is no com-
petition, patients have no choice in
service, and costs and utilization have
increased.

Medicaid reform should begin
with addressing the concerns that
arise from having a single, nongovern-
mental entity controlling the market.

Patients should be able to choose
among several plans, excessive spend-
ing should be the responsibility of the
health plan administrator, and health
outcomes should improve as more tax
dollars are invested in the program.
That’s not the case right now.

Lawmakers are considering
various reforms. Some suggest mov-
ing the administration of Medicaid
out of the Department of Health and
Human Services both to improve the
program’s operation and address
waste, fraud, and abuse. Some suggest
adopting an Accountable Care Organi-
zation model under which providers
(hospitals and doctors) would ad-
minister the program and be paid for
every patient service provided with
any savings or cost overruns assumed
mostly by taxpayers. Others prefer a
managed care organization, operat-
ing much like a traditional insurance
company, which would receive a flat
monthly rate for each patient — al-
lowing higher payments for patients
who cost more to treat, like the elderly
or those with pre-existing conditions.
The MCO would have to absorb any
cost overruns.

Medicaid reform negotiations to

date have seen the governor and the
House leaning toward an ACO model
with the Senate preferring an MCO
model.

Giving patients multiple plans
would ensure better quality of care
and drive down costs. But the best
deal may well be a hybrid model, al-
lowing ACOs and MCOs to compete
for patients. Other states are having
success with a hybrid system.

The key is not so much who
offers services, but whether Medicaid
is patient-centered, provides com-
prehensive care, gives meaningful
choices, caps costs, and allows plenty
of competition to ensure quality and
drive down costs.

With Medicaid continuing to
grow at alarming rates, taxpayers de-
serve and expect reforms that promise
real cost savings. Patients should re-
ceive quality health care. Budget over-
runs should not crowd out other core
functions of government. Competitive
bidding and competition are the way to
go for real reform. cJ

Becki Gray is vice president for out-
reach at the John Locke Foundation.
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Solar Lobbyist N.C.’s Fastest-Growing Occupatlon [a CJ parody)

By SuNNY NUMBERS
Renewable Energy Correspondent
RALEIGH

The effort in the General Assem-
bly to get rid of renewable energy stan-
dards in North Carolina has had an
unexpected effect: job growth.

But the job growth has not come
in areas where you might first expect
to find them: solar manufacturers, in-
stallers, and repair crews.

No, the huge jump in solar-relat-
ed jobs has come in the area of lobby-
ists, lawyers, solar engineers, and in-
dustry consultants.

According to North Carolina De-
partment of Commerce research, these
job areas skyrocketed as a percentage
of solar and renewable energy-related
jobs when legislative efforts began to
eliminate the tax credits and subsidies
for alternative energy.

“It's understandable,” said a leg-
islator who asked not to be identified.
“When you see your golden goose
about to take it in the shorts, you work
to protect your gravy train.”

Legislators noticed the jobs in-
crease earlier than others. “Yeah,”
said another legislator who wished
to remain anonymous, “you couldn’t
swing a dead cat in the legislative hall-
ways over the last year or so without
hitting an energy lawyer or lobbyist.”

The research, funded by grants
from the federal Bureau of Labor Sta-

Fastest-growing jobs in N.C.

No. of employees in each category

Job title 2013 2014 2015 2016 2017 2018
Solar lobbyist 30 60 120 240 480 960
Educational consultant 10 20 40 80 160 320
- Solar attorney 20 40 320

e
" Total jobs in solar sector 4000 4000 4000 4000 4000 4000.
= e e e

i

i -Total fastest growing 240 480 960 1920 T

Total minus fastest growmg

i‘. w

This chart, using figures from the N.C. Department of Commerce shows that, while
solar energy industry jobs will remain stagnant over the next few years, the mix
will change dramatically, with “non-productive” jobs making up almost half of the
industry jobs by 2018. (CJ spoof statistics)

tistics and the North Carolina Solar In-
dustry Association, anticipates the mix
in overall solar industry employment
in the state will change dramatically.
In 2013, according to Commerce
figures, just 30 people worked as solar
industry lobbyists in North Carolina.
That number doubled to 60 in 2014 and
doubled again to 120 in 2015. At that
rate there will be 960 industry lobby-
ists by 2018. Solar educational consul-
tants and solar attorneys also doubled
each year from 2013 to 2015. There
were only 10 educational consultants

in 2013 and 20 solar attorneys. In 2018,
forecasts predict 320 consultants and
640 attorneys.

Unlike the exponential growth of
those three occupations, Commerce of-
ficials say the growth of solar industry
installers and designers appears to be
flat and soon will start declining.

As installers become more pro-
ductive, potential locations for new so-
lar farms become harder to find, and as
tax credits and other subsidies for so-
lar installation expire, the role of “non-
producing” workers in the industry

— led by lawyers and lobbyists — will
rise, reports Commerce.

Analysts noted that the total jobs
forecast in the solar industry will re-
main at about 4,000 through 2018, but
the three fast-growing “nonproduc-
tive” occupations within the industry
will make up half the total jobs in that
year.

Solar industry advocates say so-
lar energy has been an economic en-
gine for North Carolina, and that only
California installed more solar capac-
ity in 2014 than North Carolina.

They also acknowledge the in-
dustry has expanded because of tax
credits for investors in solar energy
and government mandates requiring
North Carolina to produce a larger
percentage of renewable energy in
coming years.

“How else could we get anyone
to build a solar farm?” said one sup-
porter of solar subsidies. “No one with
any business sense would do it with-
out taxpayers chipping in and assum-
ing most of the risk.”

The subject of solar credits and
subsidies became an issue in the U.S.
Senate race between then-incumbent
Kay Hagan and Thom Tillis, when
Carolina Journal reported on the solar
business activities of Hagan’s son and
husband last fall.

“I don’t see what all the fuss
is about,” one solar lobbyist told CJ.
“Jobs is jobs, right?” q
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NC SPIN has been called ‘the most intelligent
half-hour on North Carolina TV’ and is consid-
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