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1. At issue in this case is whether Senate Bill 824 (2018 N.C. Sess. Law 

144) (“S.B. 824”), North Carolina’s Voter ID law, was enacted with the 

unconstitutional intent to discriminate against African American voters.  After 

carefully considering all of the evidence, the majority of this three-judge panel 

concludes that S.B. 824 was enacted in violation of the Equal Protection Clause in 

Article I, § 19 of the North Carolina Constitution and therefore permanently enjoin 

S.B. 824 for the reasons that follow. 

 

BACKGROUND 

2. The General Assembly enacted S.B. 824 over the veto of Governor 

Cooper on December 19, 2018. 

3. Plaintiffs Jabari Holmes, Fred Culp, Daniel E. Smith, and Brendon 

Jaden Peay immediately challenged the law, alleging among other things, that S.B. 

824 violated the Equal Protection Clause in Article I, § 19 of the North Carolina 

Constitution because it was enacted with the intent to discriminate against voters 

of color, including African American voters.  The same day, Plaintiffs also filed a 

Motion for Preliminary Injunction seeking to prevent the implementation of S.B. 

824.  

4. Legislative Defendants moved to dismiss the Complaint pursuant to 

Rules 12(b)(1) and 12(b)(6) of the North Carolina Rules of Civil Procedure on 

January 22, 2019. 
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5. On March 12, 2019, Vince M. Rozier, Jr., Presiding Superior Court 

Judge in Wake County, denied Legislative Defendants’ Motion to Dismiss pursuant 

to 12(b)(1) as to Plaintiffs’ intentional discrimination claim and transferred the 

matter to a three-judge panel for consideration of the 12(b)(6) motion. 

6. On July 19, 2019, this Court entered its Order on Defendants’ Motion 

to Dismiss and Plaintiffs’ Preliminary Injunction.  This Court unanimously held 

that “Plaintiffs . . . made sufficient factual allegations to support” their intentional 

discrimination claim, but, in a divided opinion, denied Plaintiffs’ request for a 

preliminary injunction. 

7. Plaintiffs appealed the denial of their motion for a preliminary 

injunction, and on February 18, 2020, the North Carolina Court of Appeals reversed 

this Court’s decision, holding that Plaintiffs had shown a clear likelihood of success 

on the merits of their discriminatory-intent claim.  The case was remanded to this 

Court with instructions to grant Plaintiffs’ motion and preliminarily enjoin 

Defendants from implementing or enforcing the voter ID provisions of S.B. 824 until 

after trial.  

8. This Court entered an order in accordance with the decision of the 

Court of Appeals enjoining S.B. 824 on August 10, 2020.  Shortly thereafter, on 

August 12, 2020, this Court denied Legislative Defendants’ motion to dissolve the 

preliminary injunction.  

9. Trial in this matter was conducted virtually via WebEx on April 12-16, 

19-23, and 26-30, 2021. 
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10. Based on the evidence admitted at trial, and the legal standards 

articulated below, this Court now makes the following findings of fact and 

conclusions of law.  

 

LEGAL STANDARD 

11. The relevant framework for analyzing whether an official action was 

motivated by discriminatory purpose was set forth in Village of Arlington Heights v. 

Metro. Hous. Dev. Corp., 429 U.S. 252 (1977), and recently discussed by our Court of 

Appeals in Holmes v. Moore, 270 N.C. App. 7, 16, 840 S.E.2d 244, 254 (2020) 

(stating that “proof of racially discriminatory intent or purpose” will show “a 

violation of the Equal Protection Clause.”) (emphasis added).   

12. Courts must undertake “a sensitive inquiry into such circumstantial 

and direct evidence of intent as may be available.”  Arlington Heights, 429 U.S. at 

266; State v. Jackson, 322 N.C. 251, 261, 318 S.E.2d 838, 843–44 (1988) (Frye, J., 

concurring).  Arlington Heights laid out a non-exhaustive list of factors for courts to 

consider. Holmes, 270 N.C. App. at 18. Those factors include: (1) the law’s historical 

background, (2) the specific sequence of events leading to the law’s enactment, 

including any departures from the normal procedural sequence, (3) the legislative 

history of the decision, (4) the impact of the law and whether it bears more heavily 

on one race than another.  Arlington Heights, 429 U.S. at 266–68.  

13. Plaintiffs “need not show that discriminatory purpose was the ‘sole[ ]’ 

or even a ‘primary’ motive for the legislation, just that it was ‘a motivating factor.’”  

Holmes, 270 N.C. App. at 16–17 (quoting Arlington Heights). 
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14. Plaintiffs also need not show that “any member of the General 

Assembly harbored racial hatred or animosity toward any minority group” in order 

to prevail on their intentional discrimination claim.  See N.C. State Conference of 

the NAACP v. McCrory, 831 F.3d 204, 233 (4th Cir. 2016).  “Using race as a proxy 

for party may be an effective way to win an election. But intentionally targeting a 

particular race’s access to the franchise because its members vote for a particular 

party, in a predictable manner, constitutes discriminatory purpose,” even in the 

absence of “any evidence of race-based hatred.”  Id. at 222–23. 

15.  “Once racial discrimination is shown to have been a substantial or 

motivating factor behind enactment of the law, the burden shifts to the law’s 

defenders to demonstrate that the law would have been enacted without this factor.  

Although . . . North Carolina caselaw generally gives acts of the General Assembly 

great deference, such deference is not warranted when the burden shifts to a law’s 

defender after a challenger has shown the law to be the product of a racially 

discriminatory purpose or intent.”  Holmes, 270 N.C. App. at 19 (quotation marks 

and citations omitted). 

16. Instead, if Plaintiffs meet their burden, Defendants must “demonstrate 

that the law would have been enacted without” discrimination as a motivating 

factor.   Holmes, 270 N.C. App. at 33 (quoting McCrory, 831 F.3d at 221).  “Because 

racial discrimination is not just another competing consideration,” we instead 

“scrutinize the legislature’s actual non-racial motivations to determine whether 

they alone can justify the legislature’s choices.”  Id. (quotation marks omitted).    
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17. Overall, Plaintiffs have the burden of showing that the challenged law 

was passed with a discriminatory purpose. This can be done by relying on the 

factors laid out in Arlington Heights. Subjective racial animus of a particular 

legislator, or the legislature as a whole, is not necessary.  

18. When an equal protection claim has been raised, as here, “the injury in 

fact [i]s the denial of equal treatment . . . not the ultimate inability to obtain the 

benefit.”  Holmes, 270 N.C. App. at 14 n.4 (quotation marks omitted).  “That 

Plaintiffs may ultimately be able to vote in accordance with S.B. 824’s requirements 

is not determinative of whether compliance with S.B. 824’s commands results in an 

injury to Plaintiffs.”  Id. It is enough to show that the legislature had a purpose to 

diminish the power of African American voters because of polarized voting in North 

Carolina. Once the plaintiffs have established this discriminatory purpose, the 

defendants must establish that an actual, nondiscriminatory motivation would have 

justified the passage of the challenged law. All parties generally agree that the test 

laid out in Arlington Heights controls here. 

 

FINDINGS OF FACT 

19. This Court recognizes that “[u]nlike the trial court, the court of appeals 

cannot ask questions that might help resolve issues or prompt responses necessary 

to create a complete record. For this reason and others, the trial court [has made] 

the determinations required by G.S. 1-267.1(a1) and G.S. 1A-1, N.C. R. Civ. P. 

42(b)(4), in the first instance.” Holdstock v. Duke Univ. Health Sys., -- N.C. App. --, 

841 S.E.2d 307 (2020). 
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20. Each finding of fact set forth or incorporated herein, to the extent it 

may be deemed a conclusion of law, shall also constitute a conclusion of law.  

I. North Carolina Has a Long and Undisputed History of 

Enacting Racially Discriminatory Voting Laws  

21. “Just as with other states in the South, North Carolina has a long 

history of race discrimination generally and race-based vote suppression in 

particular.”  Holmes, 270 N.C. App. at 20–21 (quotation marks omitted); see also JX 

0694 at 2, 5-7.    History reveals a pattern. When minority citizens have gained 

political power in North Carolina, the party in power has moved to constrain that 

political participation, particularly when those minority voters, because of the way 

they vote, posed a challenge to the governing party at the time.  (Leloudis Trial Tr. 

4/13/21 11:32:48–11:27:43).1 

 

 

 

 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.] 

 

 

 

 
1 For ease of appellate reference, citations to support in the record are included for convenience. 

However, these citations should not be considered exhaustive support for the findings of fact, nor 

should the absence of a citation be taken as lack of support in the record. 
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22.    This is not surprising, because “voting in North Carolina, both 

historically and currently, is racially polarized—i.e., the race of voters correlates 

with the selection of a certain candidate or candidates.”  Holmes, 270 N.C. App. at 

22 (quotation marks omitted); see also JX0695 (Leloudis Report) at 53, 58–63 

(describing consistent racial polarization in the 19th century, 1980s, and present).  

“Such polarization offers a political payoff for legislators who seek to dilute or limit 

the minority vote.”  Holmes, 270 N.C. App. at 22 (quotation marks omitted); see also 

JX0695 at 59 (“In tight elections, this polarization heightened the importance of two 

related factors: newly enfranchised voters’ access to the ballot box and the 

effectiveness of racial strategies for limiting turn-out.”).   

23. Frequently throughout this history, laws limiting African American 

political participation have been facially race neutral but have nevertheless had 

profoundly discriminatory effects.  (Leloudis Trial Tr. 4/13/21 11:50:27–11:20:57). 

Defendants even concede that North Carolina has an unacceptable history of racial 

disenfranchisement. 

24. This pattern has repeated itself at least three times during North 

Carolina’s history.  The North Carolina Constitution of 1868 guaranteed every adult 

male citizen the right to cast their ballot in a free and fair election.  (Leloudis Trial 

Tr. 4/13/21 11:50:27–11:20:57).  From Reconstruction to the end of the nineteenth 

century, this resulted in increased African American political participation. 

(Leloudis Trial Tr. 4/13/21 11:28:08–11:28:31, 12:11:38-12:11:46).   
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25. In response, Democrats implemented an amendment to the North 

Carolina Constitution that required passage of a literacy test and payment of a poll 

tax as preconditions to register to vote.  (Leloudis Trial Tr. 4/13/21 11:28:36–

11:29:09; JX0695 at 15–21).  The literacy test and poll tax resulted in the wholesale 

disenfranchisement of African American North Carolinians and their removal from 

the political life of the State.  (Leloudis Trial Tr. 4/13/21 11:29:21–11:29:38). 

26. Following the passage of the literacy test, and extending through the 

enactment of the Voting Rights Act of 1965, African Americans, despite the effects 

of Jim Crow policies, achieved some hard won political successes as the result of 

persistent and determined efforts to mobilize residents of Black communities to 

present themselves to the literacy test repeatedly, in effect to challenge the literacy 

test. (Leloudis Trial Tr. 4/13/21 11:29:46–11:29:58 11:30:08–11:30:29).  As a result, 

by the mid-1950s, roughly one dozen African American officials were elected in 

North Carolina at the municipal and county level.  (Leloudis Trial Tr. 4/13/21 

11:30:52–11:31:14). 

27. In response, in the 1950s and 60s, the North Carolina General 

Assembly enacted a variety of narrowly drawn and targeted measures, such as 

implementing at-large, multimember districts and prohibiting single-shot voting.  

(Leloudis Trial Tr. 4/13/21 11:31:19–11:31:54).  These measures were passed over 

time in “piecemeal” fashion and were not part of one single piece of legislation.  

(Leloudis 4/13/21 Trial Tr. 11:33:34–11:34:00).  Officials claimed that these actions 

were needed to protect against “voter fraud”; in reality, they were designed to 
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thwart growing Black political power.  (JX0695 at 34; Leloudis Trial Tr. 4/13/21 

11:54:06–11:54:58).  These new, targeted measures largely put a stop to the election 

of African American candidates at the municipal and county level.  By 1971, there 

were only two African American lawmakers in the General Assembly.  (Leloudis 

Trial Tr. 4/13/21 11:34:06–11:34:50). 

28. Shortly after the enactment of the Voting Rights Act through the 

present day, African American representation in the General Assembly increased 

due to judicial intervention, including the decision to enforce the Voting Rights Act, 

and to force states to take down many of the barriers to African American voting 

that were erected in the 1950s and ‘60s.  (Leloudis Trial Tr. 4/13/21 11:35:07–

11:36:15).  The General Assembly also passed into law during this period a number 

of measures designed to increase citizens’ access to the ballot box, including the 

introduction of early voting, out-of-precinct voting, same day registration, and pre-

registration for teens with driver’s licenses.  (Leloudis Trial Tr. 4/13/21 11:36:17–

11:37:02).  These measures resulted in a dramatic increase in Black political 

participation, including a 50 percent increase in Black voter registration by 2010.  

(Leloudis Trial Tr. 4/13/21 11:37:05–11:38:08). 

 

 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.] 
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29. During this time, the state Republican party continued to attempt to 

suppress Black voter turnout. They mailed postcards to thousands of voters in 

heavily Black precincts, warning recipients incorrectly that they would not be 

allowed to cast a ballot if they had moved within thirty days, and that if they 

attempted to vote, they would be subject to prosecution and imprisonment. (JX0695 

at 56). 

30. Between 2000 and 2012, Black voter registration increased by 51.1 

percent.  Black voter turnout increased from 41.9 percent in 2000 to 71.5 percent in 

2008.  And in the 2008 and 2012 elections, Black voters in North Carolina 

registered at higher rates than whites for the first time in the state’s history.  

(JX0695 at 57).   

31. Voting in North Carolina was, by this time, as racially polarized as it 

had been at the end of the nineteenth century.  White voters favored the Republican 

Party by a wide margin, while the majority of Black and other minority voters 

favored the Democratic Party.  (JX0695 at 58–59).   

32. During roughly the same period, however, Republicans cemented their 

control over the General Assembly.  Since the 2010 election, Republicans have 

maintained a majority of seats in both chambers of the General Assembly.  For 

three of the five legislative terms since that election, spanning 2013 – 2018, the 

Republican majorities in each chamber were supermajorities, meaning Republicans 

had at least the minimum number of seats required to override a gubernatorial 

veto.  (JX0031 (Faires Report) at 10). 
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33. In contrast, party control of North Carolina’s executive branch has 

varied since 2010.  Democratic Governor Beverly Perdue held office from 2009 

through 2012 and was succeeded by Republican Pat McCrory, who governed with 

Republican supermajorities in both chambers from 2013 through 2016, until the 

current governor, Democrat Roy Cooper, assumed office on January 1, 2017. 

(JX0031 at 11). 

34. In close elections, and in an era of divided State government, 

polarization along racial lines has made access to the ballot box a critical issue.  For 

example, in the 2008 presidential election, Barack Obama won North Carolina by a 

margin of 14,171 votes out of 4,271,125 ballots cast—sweeping 95% of the African 

American vote and illustrating the threat that increased African American 

participation posed to Republican prospects.  (See JX0695 at 57–58). 

35. This most recent expansion of African American political participation 

has been met with facially neutral laws enacted by Republican majorities and 

designed to constrain African American political power.   

36. Conservative movements returned to outwardly racial denunciations of 

Black political power. The Tea Party, which erupted in 2009, hailed President 

Obama as the “primate in chief,” and donned T-shirts that said, “Put the White 

Back in White House.” (JX0695 at 60). This was seen in North Carolina politics, as 

well. The executive committee of the North Carolina Republican Party distributed 

mailers criticizing sitting Democrat John Christopher Heagarty of District 41 House 

seat in the General Assembly. The mailer showed Heagarty wearing a sombrero, his 
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skin darkened by photo editing. “Señor” Heagarty exclaims, “Mucho taxo” --a 

reference to policies that Republicans charged were driving away jobs. (JX0695 at 

62). Looking back on the 2008 election, Republican U.S. Senator Lindsey Graham 

said his party was “not generating enough angry white guys to stay in business for 

the long term.” (JX0695 at 68).2 

37. Additionally, since 2011, the Republican majority has attempted to 

pass three voter photo identification laws.  

38. In 2011, the General Assembly ratified H.B. 351, a bill to require photo 

identification in order to vote.  At this time, nearly forty North Carolina 

jurisdictions were considered “covered jurisdictions” under Section 5 of the Voting 

Rights Act.  (Plaintiffs’ Proposed and Agreed Stipulations ¶¶ 2–3).  Governor 

Perdue vetoed H.B. 351, and proponents of the bill failed to gather the requisite 

votes to override her veto in the House.  (JX0031 at 11; JX0414 at 1).  Governor 

Perdue vetoed H.B. 351 because, “as written, [it would have] unnecessarily and 

unfairly disenfranchise[d] many eligible and legitimate voters.”  (Plaintiffs’ 

Proposed and Agreed Stipulations ¶ 5). 

 

 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.] 

 

 
2 Nearly all exhibits cited as support for this Court’s findings of fact were admitted as substantive 

evidence at trial.  
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39. Thereafter, in January 2013, staff for Republican legislators of the 

General Assembly sought data on voter turnout during the 2008 election, broken 

down by race.  (JX0694 at 43–44).  The North Carolina House of Representatives 

began holding hearings on a bill that would require voters to show photo 

identification in order to vote.  (JX0694 at 44).  The bill was sent to the North 

Carolina Senate on April 25, 2013, where it sat untouched for two months until the 

U.S. Supreme Court issued its decision in Shelby County v. Holder, 570 U.S. 529 

(2013) invalidating the Voting Rights Act’s coverage formula, effectively ending the 

Section 5 preclearance regime.  (JX0694 at 44, 63). 

40. After Shelby County, North Carolina Republican Senator Thomas 

Apodaca, told reporters the Senate could “go with the full bill because the legal 

headache of Section 5 [of the Voting Rights Act] is out of the way.”  (JX0694 at 44 

(internal quotations omitted)). This “full bill” was House Bill 589.  Although facially 

race-neutral, H.B. 589’s provisions were targeted at voting mechanisms that had 

fostered increased African American turnout and participation.  (JX0695 at 63). 

41. First, H.B. 589 required that in-person voters provide one of eight 

approved forms of photo identification in order to cast a ballot; however, Black 

voters disproportionately lacked the two most common forms of photo identification.  

(JX0695 at 64).  Second, H.B. 589 eliminated the first week of early voting, same-

day registration, and straight-ticket voting, all of which would have a 

disproportionately negative effect on Black voter participation.  (JX0695 at 64).  

Third, H.B. 589 ended North Carolina’s pre-registration program that allowed 
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sixteen- and seventeen-year-olds to pre-register at their high schools and other 

locations, a program that was particularly popular among Black teenagers.  

(JX0695 at 64).  Finally, H.B. 589 also revised the rules for challenging voters’ 

eligibility to cast a ballot, which increased the potential for voter intimidation and 

echoed Reconstruction- and Jim Crow-era attempts to undermine Black voter 

participation.  (JX0695 at 64). 

42. H.B. 589 also barred voters from casting ballots outside their assigned 

precinct and blocked the ability of local boards of elections to extend precinct hours 

to accommodate long lines at the polls.  (JX0694 at 44–45). 

43. In 2016, the U.S. Court of Appeals for the Fourth Circuit, in North 

Carolina State Conference of the NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016), 

held that H.B. 589 had been enacted with an unconstitutional discriminatory intent 

to target African American voters.  (JX0695 at 69). H.B. 589 was described as “the 

most restrictive voting law North Carolina has seen since the era of Jim Crow.” 

McCrory, 831 F.3d at 229; (JX0695 at 68). 

44. The Fourth Circuit held that it “c[ould] only conclude that the North 

Carolina General Assembly enacted the challenged provisions of [H.B. 589] with 

discriminatory intent.”  McCrory, 831 F.3d at 215; (JX0838 at 10). 

45. Several factors contributed to the court’s conclusion.  The court 

acknowledged the history of discrimination in voting laws in North Carolina, 

including evidence that “state officials continued in their efforts to restrict or dilute 

African American voting strength well after 1980 and up to the present day,” and 
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the fact, discussed above, that “race and party are inexorably linked in North 

Carolina.” McCrory, 831 F.3d at 225; (JX0838 at 18).  The Fourth Circuit also noted 

the sequence of events leading to H.B. 589, including “the General Assembly’s 

eagerness to at the historic moment of Shelby County’s issuance, rush through the 

legislative process the most restrictive voting law North Carolina has ever seen 

since the era of Jim Crow,” as persuasive evidence of the General Assembly’s intent.  

(JX0838 at 20). 

46. The court likewise found that the legislative history of H.B. 589 

evidenced a discriminatory intent, particularly the General Assembly’s use of race 

data to enact legislation that targeted voting practices used disproportionately by 

African Americans, and to construct a list of qualifying voter IDs held 

disproportionately by white voters.  (JX0838 at 21).  The Fourth Circuit observed 

that after Shelby County, H.B. 589 “provided a much more stringent photo ID 

provision,” that “retained only those types of photo ID disproportionately held by 

whites and excluded those disproportionately held by African Americans.” McCrory, 

831 F.3d at 227. The court also noted that “the removal of public assistance IDs in 

particular was suspect, because a reasonable legislator [would be] aware of the 

socioeconomic disparities endured by African Americans [and] could have surmised 

that African Americans would be more likely to possess this form of ID.” Id. at 227-

28.   (JX0838 at 19). 
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47. Finally, the Fourth Circuit found that H.B. 589 disproportionately 

affected African Americans.  As both the district court and Fourth Circuit 

acknowledged, “African Americans in North Carolina are disproportionately likely 

to move, be poor, less educated, have less access to transportation, and experience 

poor health,” were more likely to rely on voting and registration mechanisms 

targeted by H.B. 589, and were more likely to lack forms of qualifying voter ID 

under H.B. 589. McCrory, 831 F.3d at 233; (JX0838 at 23). 

48. Viewed in the totality of the circumstances, these factors and others 

led the Fourth Circuit to find that “the General Assembly used [H.B. 589] to 

entrench itself” by “targeting voters who, based on race, were unlikely to vote for 

the majority party.”  McCrory, 831 F.3d at 233.  As the court explained, “[e]ven if 

done for partisan ends, that constituted racial discrimination.”  Id.; (JX0838 at 23–

24 (quotation marks omitted)). 

49. Even after H.B. 589 was overturned, the Republican Party attempted 

to salvage some of the advantages that the law would have given them. Dallas 

Woodhouse, executive director of the state Republican Party, encouraged county 

boards to press ahead with what he called “party line changes” to early voting. The 

boards no longer had legal authority to shorten the early-voting period, but they 

could achieve much the same effect by reducing the number of early voting sites and 

cutting the hours they would be open. Seventeen county boards did just that and, in 

the affected counties, Black voter turnout sagged significantly through most of the 

early voting period and caught up to 2012 levels only after a Herculean get-out-the-
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vote effort. State Republican Party officials reported the news in explicitly racial 

terms. They reported that the “North Carolina Obama coalition” was “crumbling” 

and that “as a share of Early Voters, African Americans are down 6.0%,” (JX0695 at 

69-70). 

50. Republican leaders vowed to “continue the fight” and shifted focus to 

the state constitution. (JX0695 at 70). 

51. North Carolina’s unfortunate history of using voting laws to suppress 

minority political participation continues into the present.  Indeed, another recent 

decision, Carolina v. Covington, 137 S. Ct. 2211 (2017), affirmed a judgment of the 

Middle District of North Carolina finding that “twenty-eight challenged districts in 

North Carolina’s 2011 State House and Senate redistricting plans constitute[d] 

racial gerrymanders in violation of the Equal Protection Clause of the United States 

Constitution.”  (Plaintiffs’ Proposed and Agreed Pre-Trial Stipulations, No. 39).  Our 

United States Supreme Court affirmed that the General Assembly committed a 

“widespread, serious, and longstanding. . . constitutional violation—among the 

largest racial gerrymanders ever encountered by a federal court.” Covington, 270 F. 

Supp. 3d at 884. These recent cases show that race is still a dominant consideration 

for the North Carolina General Assembly, particularly when it converges with 

politics. 
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52. Indeed, it would be rational to expect a political party to pursue 

policies that would entrench its own control by targeting African American voters if 

those voters vote reliably for the opposition party.  (Callanan 4/22/21 Trial Tr. 

12:07:24–12:08:09). 

II. The Sequence of Events Leading to the Enactment of S.B. 824 

Was Unusual and Marked by Departures from Normal Legislative 

Procedure  

A. H.B. 1092, the Voter ID Constitutional Amendment, Followed 

Immediately after Racially Gerrymandered Districts Were 

Ordered Redrawn, and Departed From Normal Legislative 

Practices 

53. The U.S. Supreme Court denied certiorari in McCrory in May 2017, 

ending the litigation over H.B. 589.  (Callanan 4/22/21 Trial Tr. 10:27:00–10:28:41).  

Shortly thereafter, Speaker Tim Moore and Senate Leader Phil Berger issued a 

statement declaring that “all North Carolinians can rest assured that Republican 

legislators will continue fighting to protect the integrity of our elections by 

implementing the commonsense requirement to show a photo ID when we vote.”  

(Plaintiffs’ Proposed and Agreed Pre-Trial Stipulations ¶ 27).  The General 

Assembly nevertheless took no immediate action to enact a replacement Voter ID 

law.   

54. Just over one year later, on June 28, 2018, the Supreme Court issued 

its decision in Covington, discussed above, affirming a federal court finding that 

several General Assembly districts were unlawful racial gerrymanders and had to 

be redrawn.  Based on statistics available following the Covington decision, 

eliminating the racially gerrymandered districts identified in Covington was likely 
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to result in fewer Republican districts and a chance for Democrats to pick up seats.  

(Robinson 4/21/21 Trial Tr. 09:43:48-09:46:48). 

55. On June 29, 2018, the day after the Supreme Court’s final decision in 

Covington, the North Carolina General Assembly ratified H.B. 1092, an amendment 

to the North Carolina Constitution to require voters to present photo identification 

as a condition to vote in person, and placed the proposed amendment on the ballot 

for the November 2018 general election.  (JX0416; JX0410). 

56. Passing H.B. 1092 in the immediate aftermath of the Covington 

decision shows an effort and intent by the legislature to alter the State’s 

Constitution, thereby allowing their racially gerrymandered supermajority to 

implement their legislative goals. (Robinson 4/21/21 Trial Tr. 09:46:03-09:46:48).   

57. Apart from being enacted in the immediate aftermath of a decision 

striking down racially gerrymandered districts, the process that led to the 

ratification of H.B. 1092 was unusual and deviated from normal procedure in other 

ways. 
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58. First, H.B. 1092 was enacted in a short session, and on a much shorter 

timeline than previous bills proposing constitutional amendments.  From 1971 until 

the 2018 session, all but three of the forty-five proposed amendments adopted for 

the N.C. Constitution of 1971 were adopted in the long session.  (Faires 4/14/2021 

Trial Tr. at 09:33:53–09:38:10; JX0031 at 21, Ex. 6).  H.B. 1092 was also enacted far 

more quickly than most bills proposing constitutional amendments.  Prior to 2018, 

the average amount of time the General Assembly considered a law proposing a 

constitutional amendment was about 140 days.  The General Assembly considered 

H.B. 1092 for only 22 days.  (Faires 4/14/2021 Trial Tr. at 09:44:25–09:47:32, 

JX0031 at 28–29, Ex. 8).  

59. Representative Mary Price “Pricey” Harrison, who has served in the 

General Assembly since 2005 and has served on the House Elections Law 

Committee for her entire tenure (Harrison 4/20/21 Trial Tr. 09:36:16–09:37:35), 

testified that in her experience the time frame for consideration of H.B. 1092 was 

“fairly rushed” for a piece of legislation of such magnitude.  (Harrison 4/20/21 Trial 

Tr. 09:41:15–09:42:29).  This Court finds that the time frame for consideration of 

H.B. 1092 was, in fact, rushed. 
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60. Second, H.B. 1092 was one of six session laws proposing a 

constitutional amendment passed by the General Assembly in the waning days of 

the short session.  (Faires 4/14/2021 Trial Tr. at 09:38:18–09:38:43; JX0031 at 

Ex. 6).  Enacting six session laws proposing six constitutional amendments in a 

single year is atypical and a departure from normal procedure for the General 

Assembly.  (Faires 4/14/2021 Trial Tr. at 09:38:31–09:39:03; JX0031 at Ex. 6; see 

also Harrison 4/20/2021 Trial Tr. at 09:43:47–09:43:58 (testifying it is “not standard 

practice, certainly not in my experience” for the General Assembly to approve six 

constitutional amendments at once for consideration by the voters)). 

61. Third, H.B. 1092 was not accompanied by proposed legislation 

necessary to implement the constitutional amendment if it was adopted by the 

voters.  This too was unusual and a departure from normal procedures.  Prior to 

2018, when previous proposed constitutional amendments required the General 

Assembly to enact laws on the topic of the amendment, the General Assembly 

enacted the proposed amendment and the implementing laws in the same session 

and sometimes in the same bill.  (JX0031 at 25-26).  H.B. 1092 broke from that 

normal procedure.  (Faires 4/14/2021 Trial Tr. at 09:47:37–09:49:44; JX0031 at 25–

26).  As a result, voters considering the constitutional amendment did not know 

what kinds of identification would be acceptable if the amendment passed or what 

form the law would take.  (Harrison 4/20/2021 Trial Tr. 09:47:47–09:48:05). 
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62. There is no reason why the General Assembly could not have followed 

normal procedures, passed implementing legislation to accompany the proposed 

constitutional amendment, and submitted that proposed legislation to the People of 

North Carolina for their approval.  The General Assembly could have considered 

and enacted implementing legislation in the short session when the General 

Assembly was considering H.B. 1092.  The matter also could have been considered 

by the standing bi-partisan Joint Election Oversight Committee, but that 

Committee did not meet between the end of the short session and the November 

2018 election.  (Faires 4/14/2021 Trial Tr. at 09:49:46–09:52:00; JX0031 at 28).  The 

General Assembly also could have considered H.B. 1092’s implementing legislation 

during one of the extra sessions that year, which convened to address election law 

topics.  (Faires 4/14/2021 Trial Tr. at 09:49:46–09:52:00).  The General Assembly’s 

seeming unwillingness to present the voters with the substance of the voter ID bill 

that would be needed to implement the constitutional amendment is unusual and 

suggests an effort by the legislature to avoid voter scrutiny.   

63. Fourth, the ballot question presenting the constitutional amendment 

did not explain to voters that the General Assembly would even need to enact laws 

implementing the amendment.  This too broke from normal procedure.  Prior to 

2018, when an amendment required implementing legislation, the ballot question 

indicated that action by the General Assembly was required.  (Faires 4/14/2021 

Trial Tr. at 09:52:06–09:52:00; JX0031 at 26–27).  The language regarding H.B. 

1092 that was presented to voters on the ballot was instead fairly vague and, as a 
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result, the fact that implementing legislation was required was not widely known 

by the voters.  (Harrison 4/20/2021 Trial Tr. 09:46:05–09:46:11).  This fact and 

departure from legislative norms also suggests that the General Assembly wanted 

to avoid scrutiny of its eventual voter ID legislation.   

64. Fifth, North Carolina voters had less time than usual to consider the 

constitutional amendment, compounding the effect of its vague language and lack of 

implementing legislation.  The average amount of time between the enactment of a 

law proposing a constitutional amendment and the date voters must decide on the 

referendum is 337 days.  North Carolina voters had only 130 days to consider H.B. 

1092.  (Faires 4/14/2021 Trial Tr. at 09:39:50–09:44:22; JX0031 at 27, Ex. 7).   

65. On November 6, 2018, North Carolina voters voted in favor of the 

constitutional amendment requiring voter photo identification, with 2,049,121 

(55.49%) voting for the amendment and 1,643,983 (44.51%) voting against the 

amendment.  (Legislative Defendants’ Proposed and Agreed Pre-Trial Stipulations, 

¶¶ 2, 3). 

B. The Republican Supermajority Departed Sharply from Normal 

Procedure by Rushing to Enact S.B. 824 During a Lame Duck 

Session before It Lost the Ability to Override Governor 

Cooper’s Veto 

66. In the same election in which voters approved the constitutional 

amendment for voter ID, Republicans also lost 10 of the 75 seats they previously 

held in the North Carolina House of Representatives to Democratic candidates and 

no longer held their supermajority of three-fifths of the seats in the North Carolina 

House of Representatives on January 1, 2019. (Plaintiffs’ Proposed and Agreed Pre-
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Trial Stipulations ¶¶41, 42).  Republicans likewise lost 6 of the 35 seats they had 

previously held in the North Carolina Senate to Democratic candidates and no 

longer held their supermajority three-fifths of the seats in the North Carolina 

Senate on January 1, 2019.  (Plaintiffs’ Proposed and Agreed Pre-Trial Stipulations 

¶¶ 43, 44). 

67. Rather than wait for the duly elected General Assembly to be seated, 

however, the General Assembly enacted S.B. 824 over Governor Cooper’s veto 

during an unprecedented November 2018 Lame Duck Regular Session, which 

violated the norms and procedures of the North Carolina General Assembly in 

several ways.  (JX0031 at 4). 

68. S.B. 824 is the only legislation implementing a constitutional 

amendment ever to be enacted in a post-election lame duck session in North 

Carolina.  (JX0031 at 21).  The November 2018 Lame Duck Session in which the 

General Assembly passed S.B. 824 was the only reconvened Regular Session in 

North Carolina history held after a November general election prior to the newly 

elected officials taking office.  (JX0031 at 7).  Although a post-election lame duck 

session has been possible since 1982, it had never occurred before the 

November 2018 Lame Duck Session.  (JX0031 at 14). 
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69. The convening of this session alone was a deviation from the General 

Assembly’s normal practices.  When Democrats lost control of the General Assembly 

in 2010, they did not hold a lame duck session.  (Faires 4/14/2021 Trial Tr. at 

11:44:29–11:45:23).  Nor did Democrats hold a post-election lame duck session when 

they maintained their majorities in the Senate but lost their majorities in the House 

in the elections of 1994 and 2002.  (JX0031 at 14). 

70. The resolution establishing the November 2018 Lame Duck Session 

was also unusual.  The General Assembly convened the November 2018 Lame Duck 

Session by adopting Resolution 2018-10 on June 29, 2018, the day after the United 

States Supreme Court issued its holding ordering new legislative districts in 

Covington.  (JX0031 at 15–16).  Resolution 2018-10 was procedurally unprecedented 

because it is the only resolution reconvening a regular session in North Carolina’s 

history that did not limit the matters to be considered.  Every authorizing 

resolution for a reconvened regular session, except Resolution 2018-10, had 

previously set limits on the topics that could be considered in a reconvened session.  

Resolution 2018-10 suspended the typical rules and set no limitations on what could 

be considered.  (Faires 4/13/2021 Trial Tr. at 4:23:56–4:25:00; Faires 4/14/2021 Trial 

Tr. at 10:02:00–10:04:17; JX0031 at 17–19, Ex. 4). 
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71. There was no need for the General Assembly to reconvene in the post-

election lame duck to enact S.B. 824.  During the November 2018 election, North 

Carolina voters also passed another constitutional amendment, known as Marsy’s 

Law.  This amendment also required implementing legislation.  However, the 

General Assembly did not pass implementing legislation for Marsy’s Law until 

August 28, 2019, after the new legislature had been seated.  (Faires 4/14/2021 Trial 

Tr. at 10:14:08–10:15:47; JX0031 at 23). 

72. Viewed in context, the Republican supermajority’s unprecedented 

decision to take up S.B. 824 during the post-election lame duck session, after the 

racially gerrymandered districts were ordered redrawn, suggests that Republicans 

wanted to entrench themselves by passing their preferred, and more restrictive, 

version of a voter ID law.  The General Assembly’s actions during the lame duck 

session were consistent with the hypothesis that the Republican supermajority did 

not want to pass a “watered down” voter ID law—i.e., a law that would have been 

more flexible and included more forms of qualifying ID if it had been passed once 

the incoming 2019 legislature was seated.  (Callanan 4/22/21 Trial Tr. 02:05:20–

02:08:23).  

73. Legislative Defendants have admitted that their actions were designed 

to prevent newly elected legislators from voting on language implementing the 

approved Constitutional amendment. These new legislators had been elected from 

non-discriminatorily drawn districts. Legislative Defendants rationalize this as 

acting within its supermajority power. However, but for the motivation to utilize the 
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improper advantages of the racially discriminatory garnered authority the 

legislature possessed as described in Covington, Legislative Defendants would have 

possessed no supermajority in the lame duck session, and no bill would have been 

offered, vote made, nor legislation passed. 

III. The Legislative History of S.B. 824 Raises Additional Red Flags   

A. S.B. 824 Was Enacted in a Rushed Process That Left 

Insufficient Time to Consider and Redress Concerns about the 

Law’s Impact on Minority Voters 

74. The General Assembly passed S.B. 824 in eight legislative days, 

following a rushed process that defied many conventions that the General Assembly 

would normally follow for a bill of such importance.   

75. A pre-filed draft of S.B. 824 was shared by its sponsors on November 

20, 2018, the Tuesday before Thanksgiving, when many legislators were preparing 

for the holiday with family.  (Harrison 4/20/2021 Trial Tr. 09:52:58–09:53:19).   

76. The pre-filed draft was then considered by the Joint Elections 

Committee on November 26, 2018, the day before it was first filed in the Senate. 

(JX771 (Transcript of 11/26/2018 Joint Elections Oversight Committee)).  Members 

of the legislature, including Representative Harrison, had to return to Raleigh early 

before session in order to attend. (Harrison 4/20/2021 Trial Tr. 09:53:32–09:54:16). 

77. In a typical regular session, Committee consideration of a newly 

introduced bill would take weeks instead of days or hours.  (JX0031 at 21–22).  It is 

highly irregular for a bill to be filed, introduced, referred to committee, and for the 

committee to meet on the same day.  (Faires 4/14/2021 Trial Tr. at 10:13:13–

10:13:35).  But that is what happened with S.B. 824.  The bill was introduced in the 
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Senate on November 27, 2018, the Tuesday after Thanksgiving.  (Faires 4/14/2021 

Trial Tr. at 9:55:59–09:56:54, 10:08:48–10:09:11; JX0031 at 21).  The rules were 

then suspended, the bill was referred to the Select Committee on Elections, that 

committee met and gave the bill a favorable report, and the bill was re-referred to 

the Senate Committee on Rules and Operations of the Senate that same day.  

(Faires 4/14/2021 Trial Tr. at 10:09:11–10:09:27; JX0031 at 21–22).  The next day, 

the Rules Committee met and gave the bill a favorable report, and the bill was 

placed on the Senate Calendar for that day, November 28.  (JX0031 at 21–22). 

78. In the Senate, only a handful of amendments were adopted, while 

others were offered and immediately tabled.  Still, on the same day, the bill passed 

its Second Reading.  The bill was placed on the Senate Calendar for the next day, 

and quickly passed the Senate on its Third Reading.  (Faires 4/14/2021 Trial Tr. at 

10:09:27–10:10:03; JX0031 at 22). 

79. The House received S.B. 824 on November 29, 2018, and it was 

immediately referred to the Committee on Elections and Ethics Law.  This 

committee met on December 3 and 4, after hearing public comment from only five 

North Carolinians, and adopted a committee substitute.  On December 5, the bill 

passed the House after a handful of floor amendments were adopted and was sent 

to the Senate for concurrence.  The Senate concurred on December 6.  (Faires 

4/14/2021 Trial Tr. at 10:09:27–10:12:15; JX0031 at 22; JX0476 (Legislative 

summary of S.B. 824); Harrison 4/20/2021 Trial Tr. 10:00:35–10:00:51). 
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80. In total, S.B. 824 was considered by the Senate for “a maximum of two 

or two and a half days.” (Robinson 4/21/21 Trial Tr. At 9:48:01-9:48:58, 9:50:36-

9:51:29; 9:51:32-9:52:21; JX0476 (Legislative Summary of S.B. 824)). 

81. Democrats tried twice in the Senate to table the bill, once when it was 

initially debated in the Senate and once when it came back to the Senate for 

concurrence.  (JX0031 at 22).  Tabling would have provided additional time for 

input and discussion, particularly from voters, but those efforts were rejected. 

(Robinson 4/21/21 Trial Tr. At 9:52:57–9:54:42). 

82. The Senate process for considering S.B. 824 was extremely rushed 

(Robinson 4/21/2021 Trial Tr. At 09:48:53–09:48:58), and deviated significantly from 

past election-related bills, including a redistricting bill that received much more 

citizen input in committees, and for which voters were able to come and view the 

data, view the maps, determine what the issues might be, and ask questions.  

(Robinson 4/21/21 Trial Tr. At 9:49:01–9:49:47).  By comparison, S.B. 824 received 

little or nothing in terms of process.  (Robinson 4/21/21 Trial Tr. At 9:49:47-9:49:59). 
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83. Former Senator Floyd McKissick served in the Senate from 2007 to 

2020.  He served as senior deputy Democratic leader for much of that time in 

addition to chairing the legislative Black Caucus for two years.  (McKissick 

4/29/2021 Trial Tr. 10:02:38–10:03:08).  Like Senator Robinson, former Senator 

McKissick testified that the process for S.B. 824 was rushed, and that there was no 

time for him and other legislators to conduct research to craft ameliorative 

amendments.  (McKissick 4/29/2021 Trial Tr. 10:08:07, 10:36:14–10:36:52). Based 

on the testimony of Senator Robinson and Former Senator McKissick, this Court 

finds that the process for enacting S.B. 824 was rushed. 

84. In the House, Representative Harrison objected to the third reading of 

S.B. 824 on December 5, 2018, so that additional amendments could be considered 

on the floor. (Harrison 4/20/2021 Trial Tr. At 10:19:26–10:19:41). According to 

Representative Harrison, debate normally would have gone over to another day so 

that they could consider more amendments, but that didn’t happen. That’s not the 

regular course of business of the legislature.  (Harrison 4/20/2021 Trial Tr. At 

10:19:26–10:20:27).  She did not know why her objection to the third reading was 

denied, except to perhaps rush the process, and believes that her objection was 

properly lodged.  (Harrison 4/20/2021 Trial Tr. 10:19:54–10:21:47).  The ruling by 

Representative Lewis that her objection was out of time was, in her experience, not 

too common.  (Harrison 4/20/2021 Trial Tr. 12:10:16–12:10:39). 
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79. Professor Leloudis attempts to downplay S.B. 824’s ameliorative 

provisions by arguing that African American voters will not utilize them. But he 

misunderstands the reasonable impediment process, which he described as opening 

voters up to “roving at large challenges” without knowing whether reasonable 

impediment declarations are subject to challenge under S.B. 824—which they are 

not. 4/13/21 Tr. at 90:12–91:9, 158:24–159:7; see JX674 at 12–13 (S.B. 824 § 3.1(c)). 

Professor Leloudis also misunderstood the free-ID provision. He testified that the 

availability of these IDs during one-stop early voting came by later amendment and 

therefore did not factor in his report, when in fact S.B. 824 has mandated the 

availability of free IDs from the start. 4/13/21 Tr. at 164:22–165:8; JX674 at 1 (S.B. 

824 § 1.1(a)). 

80. In sum, Plaintiffs’ historical evidence, like the rest of their evidence, 

does not satisfy their burden to prove discriminatory intent. In the face of their 

historians’ unfounded conclusions about S.B. 824 is a steady progress that continues 

to this day and throughout which North Carolina’s African American voters have 

exercised significant voting strength—which, in passing S.B. 824, the General 

Assembly took several steps to preserve. It does not diminish the discrimination of 

the past to say that North Carolina is in a far better place today and that—by 

ensuring that all voters can vote while honoring its constitutional commitments—

the General Assembly followed the lead of past reformers, not past discriminators. 

If anything, it diminishes the discrimination suffered by past citizens to compare 

S.B. 824 to poll taxes, literacy tests, and Jim Crow. By engaging in such 
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comparisons and by the "reading between the lines" approach urged upon this 

panel, Plaintiffs attempt to make the fiction that African Americans would be more 

confused by or generally less able to comply with S.B. 824’s identification 

requirements into fact.  

VII. The Circumstantial Evidence Of Discriminatory Intent That The 

Fourth Circuit Located In H.B. 589 Does Not Exist In S.B. 824 

81. For all the above reasons, S.B. 824 shares none of the characteristics 

that the Fourth Circuit relied upon when enjoining H.B. 589.  

82. First, the omnibus nature of H.B. 589 was critical to the Fourth 

Circuit’s analysis. “[T]he sheer number of restrictive provisions,” the court said, 

“distinguishes this case from others,” because “cumulatively, the panoply of 

restrictions results in greater disenfranchisement than any of the law’s provisions 

individually.” JX838 at 22 (McCrory, 831 F.3d. at 231). “[A] rational justification 

can be imagined for many election laws, including some of the challenged provisions 

here. But a court must be mindful of the number, character, and scope of the 

modifications enacted together in a single challenged law.” JX838 at 24 (McCrory, 

831 F.3d at 234). These statements do not apply to S.B. 824, which is not an 

omnibus bill.  

83. Second, the Fourth Circuit observed that the initial draft of H.B. 589, 

introduced before the U.S. Supreme Court invalidated the preclearance process in 

Shelby County v. Holder, 133 S. Ct. 2612 (2013), included “a much less restrictive 

photo ID requirement” than the final bill and none of the other omnibus provisions. 

JX838 at 19 (McCrory, 831 F.3d. at 227). After Shelby County, the General 
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Assembly replaced that draft with a much more expansive bill, which it proceeded 

to pass in three days and “on strict party lines.” JX838 at 20 (McCrory, 831 F.3d at 

228).  

84. The sequence of S.B. 824 is entirely different. The bill was introduced 

not after a judicial decision removing restrictions on states’ ability to make voting 

changes, but after a constitutional amendment requiring the General Assembly to 

pass a law implementing a specific change. The initial draft of the bill included a 

free-ID provision and sweeping reasonable impediment process. It became only 

more lenient during the legislative process, which the direct statements of multiple 

Democratic legislators confirm was thorough and inclusive. See JX773 at 3 (Senator 

McKissick); JX772 at 44 (Senator Smith); JX772 at 55 (Senator Van Duyn); JX772 

at 17 (Senator Woodard); JX777 at 116–117 (Representative Harrison). And it was 

not passed on strict party lines. 

85. Third, the Fourth Circuit determined that “findings that African 

Americans disproportionately used each of the removed mechanisms” of H.B. 589—

preregistration, same-day registration, early voting, and out-of-precinct voting—“as 

well as disproportionately lacked the photo ID required by [H.B. 589] . . . 

establishes sufficient disproportionate impact.” JX838 at 22 (McCrory, 831 F.3d at 

231). S.B. 824 cannot have the same impact; again, it is not omnibus legislation, 

and it leaves in place the voting mechanisms that H.B. 589 had removed. What is 

more, even if Plaintiffs had established that African Americans disproportionately 

lack the forms of ID approved by S.B. 824 (and they have not), that fact alone could 
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not establish disparate impact because S.B. 824’s reasonable impediment provision 

allows all voters to vote. While H.B. 589 was later amended to include a reasonable 

impediment process, the Fourth Circuit in McCrory did not consider that process in 

its impact analysis because it was not part of the original bill. The more pertinent 

precedent is therefore South Carolina, which found that the “sweeping reasonable 

impediment provision [in that State’s voter ID law] eliminate[d] any 

disproportionate effect or material burden that South Carolina’s voter ID law 

otherwise might have caused.” JX841 at 8 (South Carolina, 898 F. Supp. 2d at 40). 

Plaintiffs do not rebut this with record evidence. 

86. Finally, though North Carolina’s history has not changed since 

McCrory, North Carolina’s constitution has. Especially in light of the intervening 

voter-ID amendment—approved by a majority of North Carolinians—the intent of 

any prior General Assembly cannot be simply transferred to the one that passed 

S.B. 824. The intent of that General Assembly is what matters. And the evidence 

shows that this General Assembly’s intent is not what the Fourth Circuit had found 

in the passage of H.B. 589. 

87. The clearest sign that the Fourth Circuit’s opinion in McCrory does not 

apply to S.B. 824 comes from the Fourth Circuit itself. Bound by McCrory, the 

Fourth Circuit nevertheless held that S.B. 824’s federal challengers were unlikely to 

succeed in showing that S.B. 824 was passed with discriminatory intent. In doing 

so, the court recognized the many differences between S.B. 824 and H.B. 589, 

including that “[n]othing here suggests that the General Assembly used racial 
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voting data to disproportionately target minority voters with surgical precision.” 

Raymond, 981 F.3d at 308–09 (internal quotation marks omitted).5  More simply, 

the court recognized that S.B. 824 is not H.B. 589. 

VIII. The Evidence Shows That The General Assembly Would Have Passed 

S.B. 824 Even Apart From Any Allegedly Discriminatory Motive 

88. If Plaintiffs had proved discriminatory intent, which they have not, the 

question would then become whether “the same decision would have resulted even 

had the impermissible purpose not been considered.” Arlington Heights, 429 U.S. at 

270, n.21. The evidence shows it would have. 

89. First, it is a given that the General Assembly needed to enact some 

form of voter-ID law. The constitution commands it, and several legislators—

including those who voted for and those who voted against S.B. 824—cited that 

command during S.B. 824’s legislative process. See JX771 at 3 (Representative 

Lewis); JX772 at 2 (Senator Krawiec); JX772 at 16 (Senator Woodard); JX772 at 38 

(Senator Tillman); JX773 at 3 (Senator McKissick); JX777 at 50 (Speaker Moore). 

These statements are fully consistent with legislators’ testimony in this case. See 

4/20/21 Tr. at 203:4–12 (Senator Ford); 4/20/21 Tr. at 50:1–5 (Representative 

Harrison). The goal of preserving election integrity is an independent reason voiced 

by legislators during the process and likewise confirmed by the evidence. Voter 

confidence is key to voter participation, and existing studies provide some scientific 

 
5 The McCrory court criticized the General Assembly for requesting racial voting data before 

enacting H.B. 589. JX838 at 10 (McCrory, 831 F.3d at 214). But at the time that it did so, the 

General Assembly was required under the Voting Rights Act’s preclearance provisions to consider 

the potential racial impact of voting changes, see, e.g., Georgia v. United States, 411 U.S. 526, 538 

(1973), a requirement no longer in place when S.B. 824 was introduced. 
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support for the notion that voter-ID laws enhance voter confidence. And though the 

extent of voter-impersonation fraud in North Carolina is not known, because not all 

instances are likely discovered, it is rational to expect a legislature to take 

precautionary steps against an unquantified but potentially serious threat. JX25 ¶ 

54; 4/22/21 Tr. at 52:19–24.  

90. Second, we know that the General Assembly would have convened to 

enact a voter-ID law during a post-election, lame-duck session. Republican 

legislators had every reason to suspect that, once they lost their supermajority in 

the 2019 session, their desires to implement the constitutional amendment and to 

preserve election integrity would be blocked by Governor Cooper’s newly effective 

veto pen and would become subject to bipartisan uncertainties. The suggestion that 

waiting to pass a voter-ID law in the next session with the Governor’s consent 

would have been anything but a hopeless enterprise is contradicted by the 

Governor’s veto message about S.B. 824 itself. JX687 (“Requiring photo IDs for in-

person voting is a solution in search of a problem. . . . Finally, the fundamental flaw 

in the bill is its sinister and cynical origins: It was designed to suppress the rights of 

minority, poor and elderly voters. The cost of disenfranchising those voters or any 

citizens is too high, and the risk of taking away the fundamental right to vote is too 

great, for this law to take effect.”). He reiterated these sentiments in an amicus 

brief asking the Fourth Circuit to uphold an injunction against S.B. 824. See Brief of 

Gov. Roy Cooper as Amicus Curiae Supporting Plaintiffs-Appellees and Affirmance 

at 1, Raymond, 981 F.3d 295 (4th Cir. 2020) (No. 20-1092) (“[T]he photo ID 

• 
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requirement in S.B. 824 is a solution in search of a problem, erects barriers that will 

confuse citizens and discourage them from voting, and was enacted with 

discriminatory intent.”). That a majority of the General Assembly’s intent in 

convening as a lame duck was to enact a voter-ID law before the Governor could 

veto it is again fully consistent with legislators’ testimony in this case. See 4/20/21 

Tr. at 93:1–11 (Representative Harrison); 4/21/21 Tr. at 57:4–9 (Senator Robinson).     

91. And finally, we know that the General Assembly would have enacted 

the same voter-ID law in that session. S.B. 824 was based on South Carolina’s 

voter-ID law, which had already been upheld in court. Plaintiffs have not identified 

a single change to the bill that would have meaningfully improved voters’ access to 

the polls. They have identified no array of qualifying IDs that would result in a 

narrower gap of ID-possession rates than they alleged. They have not attempted to 

quantify the effect of S.B. 824’s free-ID provision or reasonable impediment process. 

Nor have they identified any additional ameliorative provision that would have 

measurably improved voter access beyond these existing ones. 

92. Thus, even assuming a counterfactual, discriminatory motivation 

behind S.B. 824, there is still “no justification for judicial interference with the 

challenged decision.” Arlington Heights, 429 U.S. at 270 n.21. Nothing in the record 

indicates that a legislature, scrubbed of that assumed motive, would have done 

anything differently in the unique situation that the General Assembly found itself 

in. And even if the General Assembly were required to begin the process of enacting 

another voter-ID law tomorrow, not even Plaintiffs—after several years of litigation 

• 
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and a three-week trial—have explained what other voter-ID law the General 

Assembly should pass, because S.B. 824 is one of the most generous in the country. 

CONCLUSION 

Senate Bill 824 was a bipartisan bill that was supported along the way by 

multiple African American legislators and enacted after the people of our State 

approved a constitutional amendment calling for voter-photo-ID requirements. The 

totality of the competent evidence presented in this litigation over this act of the 

General Assembly in 2018 fails to support a finding that the General Assembly 

acted with racially discriminatory intent. Moreover, even if some evidence allowed 

for a showing of such an intent, the totality of the competent evidence shows that 

S.B. 824 would have still been enacted absent that allegedly discriminatory intent.  

In conclusion, the North Carolina General Assembly’s enactment of S.B. 824 

comports with the North Carolina Constitution, and S.B. 824 should not be declared 

unconstitutional or otherwise enjoined in its operation based upon the record before 

this Court.  

For the foregoing reasons, I respectfully dissent. 
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