
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

WAKE COUNTY NO. 24CV027757-910

MOTION FOR TEMPORARY
RESTRAINING ORDER AND, IN THE
ALTERNATIVE, AN EXPEDITED
PRELIMINARY INJUNCTION

N.C. R. Civ. P. 65

ROBERT F. KENNEDY, JR,

Plaintiff,

NORTH CAROLINA STATE BOARD OF
ELECTIONS; KAREN BRINSON BELL, in
her official capacity as Executive Director of
the North Carolina State Board of Elections;
ALAN HIRSCH, in his official capacity as
Chair of the North Carolina State Board of
Elections; JEFF CARMON, in his official
capacity as Secretary of the North Carolina
State Board of Elections; STACY EGGERS
IV, KEVIN N. LEWIS, and SIOBHAN
O'DUFFY MILLEN, in their official
capacities as members of the North Carolina
State Board of Elections,

Defendants.

NOW COMES Plaintiff Robert F. Kennedy, Jr. ("Kennedy"), by and through undersigned

counsel and, pursuant to Rule 65 of the North Carolina Rules ofCivil Procedure, respectfully move

this Court for a temporary restraining order ("TRO") and, in the alternative, and expedited

preliminary injunction ("PI") compelling the North Carolina State Board of Elections ("NCSBE")

and its members, Alan Hirsch, Jeff Carmon, Siobhan Millen, Stacy Eggers IV, and Kevin Lewis in

their respective official capacities, and the NCSBE's Executive Director Karen Brinson Bell

(collectively "Defendants") to fulfill their duties set forth in N.C. Gen. Stat. § 163-113 et seg. and

remove Kennedy from the state's general election ballots.

Plaintiff seeks immediate and permanent injunctive reliefpreventing NCSBE from mailing

ballots with Kennedy's name on them and, instead, requiring NCSBE to remove Kennedy's name
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from all statewide ballots. Plaintiff asserts that he is likely to be successful on the merits of the

underlying case and that he will sustain irreparable harm unless the TRO and PI are issued. Plaintiff

requests an expedited hearing on the matter pursuant to Local Rules 14.2 and 14.4.

In support of this Motion, Plaintiff states as follows:

INTRODUCTION

1. On August 30, 2024, Plaintiff filed a Complaint for Declaratory and Injunctive

relief pursuant to N.C. Gen. Stat. § 1-253, et seq., arising from Defendants' violations of N.C.

Const. art. I § 14, N.C. Gen. Stat. § 163-113, and Plaintiff's rights established therein. Plaintiff

subsequently verified the Complaint.

a. Plaintiff seeks a declaration that he has satisfied all statutory requirements

necessary to exercise his right to withdraw from the ballot and that Defendants'

refusal to remove Kennedy from the ballot is an unjustifiable violation of those

rights.

b. Plaintiff seeks a declaration that Defendants violated his free speech rights by,

among other things, compelling speech in the form of forcing Kennedy to remain

on the ballot against his will, a violation ofN.C. Const. art. I § 14.

c. Plaintiff seeks an injunction ordering his removal from the ballot and halting the

mailing of any ballots with his name on them.

2. The Verified Complaint is submitted in support of this Motion.

3. Plaintiff has endeavored to provide Defendants with notice of this Motion.

BACKGROUND

4. Robert Francis Kennedy, Jr. was a nominee for President of the United States. See

Compl., at { 8.
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5. NCSBE is the state agency tasked with "general supervision over primaries and

elections of the state." See N.C. Gen. Stat. § 163-22. Karen Brinson Bell is the Executive Director

of NCSBE, Alan Hirsch is the Chair of NCSBE, Jeff Carmon is the Secretary of NCSBE, and

Stacy Eggers, IV, Kevin N. Lewis, and Siobhan O'Duffy Millen are members ofNCSBE. /d. at

9-15. Each is sued in that official's official capacity.

6. North Carolina law provides a clear right and process for political nominees to

remove themselves from the ballot, as outlined in N.C. Gen. Stat § 163-113 titled "Nominee's

right to withdraw as a candidate." (emphasis added). /d. at J31.

7. Specifically, N.C. Gen. Stat. § 163-113 states:

A person who has been declared the nominee of a political party for a specified
office under the provisions of G.S. 163-182.15 or G.S. 163-110, shall not be

permitted to resign as a candidate unless, prior to the first day on which military
and overseas absentee ballots are transmitted to voters under Article 21A of this
Chapter, that person submits to the board of elections which certified the
nomination a written request that [the] person be permitted to withdraw.

N.C. Gen. Stat. § 163-113 (emphasis added).

8. Thus, by its plain language this statute requires a nominee to submit a written

withdrawal request before absentee ballots are sent to military and overseas voters, with the

deadline for the 2024 election cycle being September 6, 2024.' See N.C. Gen. Stat. §§ 163-113,

163-258.9 et seg. See Compl. at q 33.

9. It is undisputed that Kennedy submitted formal written requests for his withdrawal

prior to any applicable statutory deadline(s). /d. at {J 34- 40.
10. NCSBE also admits it was aware of Kennedy's wish to be removed from the ballot

even before it received a formal request. Id. at JJ 42-43.

As set forth in the Complaint, NCSBE staff, including their general counsel, has recognized that1

there is some "wiggle room" to this deadline, so long as certain federally mandated deadlines are
met. See Compl., at 11 35-38.
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11. On Friday, August 23, 2024, Kennedy suspended his presidential campaign.  . Id. 

at ¶¶ 29-30.   

12. Defendant Brinson Bell, NCSBE’s Executive Director, admits she received 

inquiries from County Boards of Elections about continued ballot printing efforts soon after 

Kennedy’s August 23, 2024 press conference. Despite knowing that Kennedy wished to have his 

name removed from the ballot, Defendant Brinson Bell instructed the boards to continue printing 

ballots with Kennedy’s name.  Id. at ¶¶ 42-43.   

13. On August 26, 2024, Plaintiff inquired about the formal removal process, but even 

still, NCSBE continued to direct counties to print ballots with Kennedy’s name on them.  Id. at ¶¶ 

44-45.   

14. On August 27, 2024, the NCSBE received a letter from Kennedy formally 

requesting that he be removed from the ballot, but NCSBE maintained its directive to continue 

printing ballots with his name on them.  Defendants’ later justification for this directive was that 

Defendant Brinson Bell needed to receive a request from We The People directly, arguing that only 

the party could request Kennedy’s removal, a wholly novel position.  Id. at ¶¶ 46-47. 

15. On August 28, 2024, NCSBE received a letter from We The People formally 

requesting that Kennedy be removed from the ballot. Even still, NCSBE did not halt the printing 

of ballots with Plaintiff’s name on them.  Id. at ¶¶ 48-49.     

16. Finally, on August 29, 2024, Defendants held an emergency hearing on the matter, 

despite having been aware of the issue for nearly a week.  Id. at ¶ 50.  During the hearing, the focus 

was on “practical” concerns of printing corrected ballots. Id. at ¶ 52. Tellingly, there were no 

discussions of Kennedy’s compliance with the plain language of the applicable statutes, despite 



NCSBE staff admitting that "normally a candidate can withdraw their name from the ballot" so

long as the request is received before applicable deadline(s). /d. at J] 51, 54.

17. While ignoring Kennedy's undeniable adherence to the deadlines specified in North

Carolina law, the August 29, 2024 meeting instead devolved into criticisms ofKennedy personally,

with some Defendants disparaging him and questioning his motives. /d. at J] 56-57. Amazingly,

several Defendants faulted Kennedy for not requesting his removal sooner, totally ignoring the fact

that he immediately began requesting his withdrawal from the ballot soon after his announcement,

a fact NCSBE was on notice of. /d. at q 60.

18. Ultimately, in a 3-2 vote along party lines, the NCSBE declined to remove Kennedy

from the ballot. In reaching this conclusion, NCSBE ignored controlling statutes and instead

elected to insert their own indeterminate, subjective "practicality" standard in denying Plaintiff's

requests. Jd. at { 61. This standard was wholly undefined by the board, the statutes, or the

applicable regulations, a fact which confused several Defendants and led one to observe that it felt

as though the determination on "practicality" had already been made based on NCSBE's own

actions. Jd. at JJ 59, 61.
ARGUMENT

19. Plaintiff seeks raa TRO because he will be seriously and irreparably harmed by

Defendants' actions in forcing him to stay on the ballot against his will. Such action not only

ignores Kennedy's statutory right to withdraw his name under N.C. Gen. Stat. § 163-113, but it

runs headlong into Plaintiff's right to be free from compelled speech.

20. Unless the court grants emergency preliminary and permanent relief, Plaintiffwill

be subjected to compelled government speech in violation ofN.C. Const. art. I § 14.
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I. Standard

21. This court has the inherent authority to issue a TRO or a PI. See A.E.P. Indus., Inc.

v. McClure, 308 N.C. 393, 402, 302 S.E.2d754, 759 (1983).

22. A temporary restraining order is particularly appropriate where: (1) "it clearly

appears from specific facts shown by affidavit or by verified complaint that immediate and

irreparable injury, loss, or damage will result to the applicant before the adverse party or that

party's attorney can be heard in opposition"; and (2) "the applicant's attorney certifies to the court

in writing the efforts, if any, that have been made to give the notice and the reasons supporting the

claim that notice should not be required." N.C. R. Civ. P. 65(b).

23. "The issuance of a TRO 'is a matter of discretion to be exercised by the hearing

399

judge after a careful balancing of the equities. Nat'l Surgery Ctr. Holdings, Inc. v. Surgical Inst.

of Viewmont, LLC, No. 16 CVS 1003, 2016 WL 2757972, at *3 (N.C. Super. May 12, 2016)

(quoting A.E.P. Indust., Inc. at 759),

24. A preliminary injunction is appropriate where (1) "a plaintiff is able to show

likelihood of success on the merits of his case and (2) [where] a plaintiff is likely to sustain

irreparable loss unless the injunction is issued, or if, in the opinion of the Court, issuance is

necessary for the protection of a plaintiff's rights during the course of litigation." Ridge Cmty.

Invs., Inc. v. Berry, 293 N.C, 688, 701, 239 S.E.2d 566, 574 (1977).
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II. Emergency Injunctive Relief is Proper and Necessary to Protect Kennedy's Rights

25. Plaintiff is likely to succeed on the merits. The plain language ofN.C. Stat. § 163-

113 clearly grants Kennedy an unambiguous and undeniable right to withdraw from the ballot

the title of the statute itself reveals as much.

26. The only activating or limiting condition upon this right is that the candidate must

request the withdrawal before certain statutory deadlines.

27. There is no disputing that Kennedy complied with the statute.

28. Even under the soonest of deadlines, Kennedy would have had to request his

withdrawal and removal before September 6, 2024, which he did.

29. However, NCSBE disregarded this statutory compliance and Kennedy's right to

withdraw arising thereunder, opting instead to apply a vague and undefined "practicality" standard.

30. When a statute's language is clear and unambiguous, courts are obligated to

interpret it according to its plain meaning. C Investments 2, LLC v. Auger, 383 N.C. 1, 15, 881

S.E.2d. 270, 281 (2022).

31. Defendants' refusal to recognize Kennedy's statutory right to withdraw from the

ballot under N.C. Gen. Stat. § 163-113 will cause irreparable harm to Plaintiff unless a TRO or PI

is granted, especially with the impending deadlines formailing absentee ballots fast approaching.

32. Further, by forcing Kennedy to remain on the ballot against his will, Defendants

are not only disregarding his statutory rights but also compelling speech, a clear violation ofN.C.

Const. art. I § 14. See State v. Petersilie, 334 N.C. 169, 184 (1993) ("In this case, for the purpose

ofapplying our State Constitution's Free Speech Clause we adopt the United State Supreme Court's

First Amendment jurisprudence."); see also Riley v. Nat'l Fed'n of the Blind ofN. Carolina, Inc.,

487 U.S. 795, 782, 108 S.Ct. 2667, 2677 (1988) (finding that compelling one to make speech they
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would not otherwise make is a content-based regulation and subject to strict scrutiny, requiring a 

compelling state interest to justify the action).  

33. Defendants have no compelling reason to justify forcing Kennedy to stay on the 

ballot. To the extent their “practicality” test is grounded in the cost and time needed to print correct 

ballots, this is an issue of Defendants’ own making. See Complaint at ¶¶ 69-71. Defendants were 

on notice that Kennedy wished to be removed from the ballot. Yet when faced with that fact, 

NCSBE chose to continue directing County Boards of Election to print ballots with Kennedy’s 

name on them despite numerous opportunities to pause the process without running afoul of any 

statutory deadlines. Id. at ¶¶ 42-49. 

34. Simply put, Defendants cannot articulate any reason sufficient to warrant these 

extreme violations of Kennedy’s statutory and Constitutional rights.  

35. In considering whether a plaintiff is likely to suffer irreparable harm absent an 

injunction, a judge must balance the potential harm to the plaintiff if the injunction is not granted 

as against the harm to the defendant if the injunctive relief is granted. Williams v. Greene, 36, N.C. 

App. 80, 86 (1978). Here, the harm faced by Kennedy if forced to remain on the ballot is palpable, 

especially insofar as it would violate fundamental principles of free speech and fly in the face of 

clearly established statutory rights.  

36. In contrast, any harm faced by Defendants should the injunction be granted would 

be negligible, and any financial burden would be of lessened significance, namely because they 

ordered counties to continue printing ballots with Kennedy’s name on them despite knowing 

Kennedy wanted his name withdrawn.  
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37. Considering the harm Kennedy would face should a TRO or PI be denied 

substantially outweighs the harm Defendants would face if such relief were granted, the balance 

of Equities favors Plaintiff. 

38. Finally, public interest favors granting injunctive relief because of the undeniable 

interest in avoiding ballot confusion, as well as having a free and fair ballot where each qualified 

voter and their vote is counted equally. By forcing Kennedy to remain on the ballot despite his 

withdrawal from the contest over a week ago, Defendants are bringing those foundational 

principles into jeopardy.  

39. Similarly, the public interest analysis is not affected by Defendants’ malleable 

“practicality” standard which, as discussed, appears to have reached an outcome predetermined by 

NCSBE’s affirmative directives to continue printing incorrect ballots despite being on notice that 

Kennedy had withdrawn. See Appeal of Judicial Review by Republican Candidates for Election in 

Clay Cnty., 45 N.C. App. 556, 573 (1980) (quoting People v. Wood, 148 N.Y. 142, 146-47, 42 N.E. 

536 (1895) (“We can conceive of no principle which permits the disfranchisement of innocent 

voters for the mistake, or even the willful misconduct, of election officials in performing the duty 

cast upon them. The object of elections is to ascertain the popular will, and not to thwart it. The 

object of election laws is to secure the rights of duly-qualified electors, and not to defeat them.”).  

WHEREFORE, Plaintiff respectfully requests the Court enter an Order: 

1. Granting emergency and/or permanent injunctive relief requiring NCSBE to immediately 

cease printing any ballots with Kennedy’s name on them and requiring NCSBE to take 

such necessary steps to ensure ballots with Kennedy’s name on them are not mailed to any 

voter; 



2. Granting emergency and/or permanent injunctive relief requiring NCSBE to immediately

take all steps necessary to ensure that correct ballots, without Kennedy's name on them,

are printed and mailed to voters prior to all applicable statutory deadlines; and

3. For all other relief deemed just and proper.

This, the 3rd day of September, 2024.

SIRI & GLIMSTAD LLP

Aaron Siri, Esq.*
Elizabeth A. Brehm, Esq.*
Alycia Perkins, Esq.*
Attorneys for Plaintiff
745 Fifth Ave, Suite 500
New York, NY 10151
Tel: (888) 747-4529
Fax: (646) 417-5967
aaron@sirillp.com
ebrehm@sirillp.com
aperkins@sirillp.com

*Pro Hac Vice Motion forthcoming

NELSON MULLINS RILEY &
SCARBOROUGH LLP
By: /s/ Phillip J. Strach
Phillip J. Strach
North Carolina State Bar no. 29456
Jordan A. Koonts
North Carolina State Bar no. 59363
J. Matthew Gorga
North Carolina State Bar no. 56793
Aaron T. Harding
North Carolina State Bar no. 60909
301 Hillsborough Street, Suite 1400
Raleigh, North Carolina 27603
Ph: (919) 329-3800
phil.strach@nelsonmullins.com
jordan.koonts@nelsonmullins.com
matt.gorga@nelsonmullins.com
aaron.harding@nelsonmullins.com

Attorneys for Plaintiff
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