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INTRODUCTION

Plaintiff Monica Faith Ussery asks this Court to reject Defendants' alarming
position (and the District Court's ruling) that the government can institute
unprecedented lockdowns restricting every facet of people’s lives—including their
fundamental rights to work, go to school, and attend church—while also
illegalizing the citizenry's right to protest these very same actions. The notion that
there is no constitutional violation when police officers arrest the last remaining
peaceful protestor (or “agitator”), standing alone in a vacant, public, government
parking lot, who had not violated any posted rules or even the provisions of the
Executive Order, as confirmed by the Governor’s counsel, is anathema to this
nation’s core, fundamental principles.

The Court should also reject the notion that the pandemic somehow
abrogated the clearly established right to protest peacefully, a bedrock principle,
established since Edwards v. S.C., 372 U.S. 299 (1963), which even the common
citizen, journalist, and state representative understood. Indeed, this right had been
publicly affirmed by Defendant Raleigh Police Department (“RPD”’) Chief Deck
Brown only weeks earlier, under far less peaceful circumstances, affer the first
Covid-19 related executive order had been issued by the Governor. Further, any
protection afforded at the outset of the pandemic should not be extended to later

retaliatory acts committed by the State Capitol Police (“SCP”’) and the RPD years
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later, following the Supreme Court’s admonitions in Roman Cath. Diocese of
Brooklyn v. Cuomo, 592 U.S. 14, 19 (2020), that even in a pandemic, “the
Constitution cannot be put away and forgotten.”

Finally, Defendant City of Raleigh made a conscious, deliberate choice to
enforce an unconstitutional policy of a total ban on protests, a policy even more
restrictive than the quickly abandoned, suspect restrictions in the Executive Order.
It is the City’s own intentional and deliberate decisions, made by its authorized
policy makers, which form the basis of liability for the City under Monell.

ARGUMENT

I. Plaintiff Plainly States a First Amendment Violation.

A. Plaintiff was arrested because of her constitutionally protected
speech—attending a protest—not her conduct.

The Defendants’ attempt to sidestep the quintessentially constitutional
context of this case by mischaracterizing Plaintiff’s claims as facial challenges
pertaining to EO 121 and North Carolina’s trespass statute. [Dkt. 28 at 36-38].
However, Plaintiff brings an as applied challenge. She is challenging the
enforcement of EO 121°s mass gatherings provision as a pretext for chilling speech
and deterring future protected speech, as well as the utilization of North Carolina’s
trespass statute a year later as retaliation for engaging in protected speech.

This case is a straightforward protest case. It does not concern expressive

conduct, as Defendants have argued, citing inapposite conduct cases, such as the
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nude dancing in Barnes v. Glen Theater, 501 U.S. 560 (1991) or law schools’
refusing to grant access to military recruiters found in Rumsfeld v. Forum for
Academic and Institutional Rights, Inc., 547 U.S. 47 (2006). As the Supreme Court
recognized in the latter case, protesting is a fundamental form of speech, in which
the law schools could have engaged. /d. at 60. “The right to speak is often
exercised most effectively by combining one’s voice with the voices of others.” /d.
at 68. While a protest may involve conduct that is not protected by the First
Amendment, the act of protesting, itself, is quintessential speech.

Precedent makes clear that Plaintiff’s conduct falls squarely within the ambit
of First Amendment protections, and any attempt to reframe this as merely a
trespass violation must fail. See Occupy Columbia v. Haley, 738 F.3d 107, 125 (4%
Cir. 2013); Tobey v. Jones, 706 F.3d 379, 391 (4™ Cir. 2013); Mauler v. Arlotto, 777
Fed. Appx. 59, 60 (4™ Cir. 2019) (upholding claim for retaliation where the
plaintift alleged she was arrested without probable cause for trespass after refusing
to leave when instructed by government officials to stop her protest).

Indeed, Defendants cite no case that would support their contention that
Plaintift’s conduct of protesting in a government owned parking lot across from
State Capitol grounds, which are recognized to be a “natural symbol of the political

process . . . where the public is understandably drawn to express its views,” is not
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considered speech subject to a First Amendment analysis. See Hulbert v. Pope, 70

F.4h 726, 738 (4™ Cir. 2023).

B. The Visitor’s Parking Lot, which is part of the State Capitol
Complex, is a public forum.

Defendants also make a half-hearted attempt to argue that the visitor’s
parking lot where Plaintiff protested and was arrested was not a public forum.
[Dkt. 29 at 38-39]. The District Court assumed, without deciding, that the parking
lot was a public forum. [JA157, n.9].

As this Court has held, “the test [for whether a particular location is a public
forum] is not whether the property was designated for expressive activity, but
whether the objective uses and purpose of the property are compatible with the
wide measure of expressive conduct characterizing public fora.” Warren v. Fairfax
County, 196 F.3d 186, 195 (4™ Cir. 1999) (comparing the “island mall” at issue
with the government grounds in Edwards v. SC, 372 U.S. at 230, noting it had all
the hallmarks of a traditional public forum). In Warren, the Court described the

99 ¢

mall at issue as an “outdoor, non-enclosed area, open to the public,” “close to the
seat of government and yet far away that the activity there would cause no

disruption,” making it a “particularly apt location in which to engage in political or

! Only raised by Defendants on reply in the briefing of the underlying motions to
dismiss, Plaintiff has not had an opportunity to address this argument.

4
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otherwise protected speech.” Id. at 195-96. “In general, the grounds . . . of state
and federal capitol complexes . . .have consistently been held to be public fora.” /d.
at 196.

The Court’s characterization of the “island mall” in Warren aptly describes
the Visitor’s Parking Lot in this case. As alleged, it, too, is an “outdoor, non-
enclosed area, open to the public” that is part of the state government complex.
[JA12, 48; JA18, §30]. Most importantly, Plaintiff alleges that it is a public forum
and any evidence to the contrary should be presented at a later stage in this
litigation.? [JA18, 430; JA41, q102].

C. Defendants’ as applied enforcement of the EO against Plaintiff
constituted content-based discrimination subject to strict scrutiny.

Defendants also argue that the District Court was correct in holding that EO
121 was a content and viewpoint neutral law subject to intermediate scrutiny. [Dkt.
29 at 41]. However, Defendants ignore express allegations of Plaintiff’s Complaint

wherein Plaintiff alleges that Defendants applied EO 121 in a content-based

2Even if the parking lot is found not to be a public forum, the regulation on speech
must be “reasonable and not an effort to suppress expression merely because public
officials oppose the speaker’s view.” Perry Education Ass 'n v. Perry Local
Educator's Ass’n, 460 U.S. 37, 46 (1983). Plaintiff clearly alleges that Defendants’
enforcement was because they opposed Plaintiff’s (and other “agitators”) views,
did not want the protests to continue, and desired to start “locking up people as
soon as possible.” [JA36-37, q 85, 89].
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manner as a pretext for squelching disfavored, dissenting speech and for deterring
future speech. [JA36, 483; JA40, q100].

For example, Plaintiff alleges that Defendants saw social media posts
challenging the Executive Order and “based on that content,” determined that they
could not “allow that to continue.” [JA 41, §103]. She alleges that neither EO 121
nor the City’s policy was content neutral, [JA41, 4104], and that the order, “as
enforced and interpreted by Defendants punished Plaintiff’s speech in a traditional
public forum™ [JA 43, 99 116-117]. She further alleges that Defendants had
“discretion to interpret the provisions of the order” (which set the stage for
viewpoint discrimination), that the application of EO 121 punished and suppressed
her speech, and that “Defendants’ uneven interpretation and enforcement of the
Proclamation” chilled her future speech. [JA 43-44, 99117-123]. These allegations
suffice to support Plaintiff’s claim that Defendants’ enforcement of EO 121 and the
City’s more restrictive policy were as applied content-based regulations subject to
strict scrutiny.

In an attempt to distinguish an almost identical case, Ramsek v. Beshear, 989
F.3d 494 (6™ Cir. 2021), where the Sixth Circuit noted that “Plaintiffs [ReOpen
Kentucky protestors] had been the victims of a textbook First Amendment
violation, given the [governor’s] content-based application of the Order,”

Defendants argue that the underlying district court applied intermediate scrutiny.
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[Dkt. 29 at 41]. However, Defendants omit that one of the factors in the court’s
analysis was that no plaintiff had “faced any sanction for having exercised their
First Amendment rights” for “gathering to protest coronavirus restrictions.”
Ramsek v. Beshear, 468 F. Supp. 3d 904, 916 (E.D. Ky. 2020). The Kentucky
Governor refrained from arresting ReOpenKentucky protestors, whereas the State
and City of Raleigh Defendants arrested Plaintiff, charged her with an EO
violation, and then a year later, punitively issued a second charge for trespass for
the same underlying conduct.

Defendants’ suggestion that Ramsek 1s distinguishable because Kentucky’s
executive order did not “include an exception for social distancing” also falls flat.
[Dkt. 29 at 41, n.10]. Any suggestion that Plaintiff’s arrest had to do with a failure
to socially distance contradicts express allegations in the Complaint. E.g., [JA23,
141; JA 36, 9 84; JA45, §127]. Indeed, Defendants’ current focus on social
distancing violations supports Plaintiff’s allegations of pretext, as the allegations
and pictures in the Complaint confirm that Plaintiff was standing by herself at the
time of arrest and that the police officers were not socially distanced, [JA21-22,
136-37; JA 39, 990 (bodycam footage showed “roughly fifty officers” were

“gathered in a tight circle around Bond, without masks;” JA41-42, §101]. It also
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ignores that the City of Raleigh’s interpretation of the order was an outright ban on
protesting, regardless of compliance with social distancing.®

Defendants’ reliance on McCullen v. Coakley, 573 U.S. 464 (2014), is also
misplaced. The Supreme Court in McCullen addressed facial and as applied
challenges to a state statute creating a 35-foot buffer zone around abortion clinics,
after a bench trial, not on a motion to dismiss. Determining whether EO 121 and
the City’s more restrictive policy are content-based or content-neutral at this stage
of the litigation is premature. See Lucero v. Early, 873 F.3d 466, 470 (4™ Cir. 2017)
(reversing and remanding because determination whether restriction was content-
based or neutral required evidence beyond the pleadings).

Plaintiff ought to be afforded the opportunity for discovery to show that the
Defendants’ application of EO 121 and the City of Raleigh’s total ban on
protesting, which was quickly abandoned, were due to “disagreement with the
message [her] speech convey[ed].” Lucero v. Early, 873 F.3d at 471 (quoting Reed
v. Town of Gilbert, 576 U.S. 155, 135 U.S. S. Ct. 2218 (2015)).

D. In any event, EO 121°’s restrictions and the City’s total ban on
protesting do not survive intermediate scrutiny.

3 That the City of Raleigh and state officials permitted a ReOpen protest the
following week does not bear on their intentions, motives, or actions on the day of
Plaintift’s arrest. The prompt abandonment of their policies supports the plausible
inference that the officials knew that their enforcement was constitutionally
suspect.
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Like the Massachusetts’ statute at issue in McCullen, the restrictions in EO
121 and the City’s more restrictive outright ban on protesting on April 14, 2020,
fail even an intermediate scrutiny analysis. See McCullen, 573 U.S. at 497 (holding
that statute at issue failed intermediate scrutiny because it pursued legitimate
interests “by the extreme step of closing a substantial portion of traditional public
forum to all speakers . . . without seriously addressing the problem through
alternatives that leave the forum open for its time-honored purposes.”) Likewise
here, EO 121°s limitations on protesting and the City’s more restrictive policy of
enacting a complete ban on protests, as applied to Plaintiff, cannot survive scrutiny
under an intermediate analysis, especially at this posture of the case where
Defendants have not proven narrow tailoring or the existence of ample alternative
channels of communication.

Regarding EO 121, Defendants contend that the EO did not prohibit mass
gatherings, but “merely placed restrictions on their manner and location.” [Dkt. 29
at 46]. Specifically, they argue that “mass gatherings were still permitted, provided
that citizens conform to certain guidelines (e.g., gatherings occur outside and
participants maintain social distancing),” [Dkt. 29 at 46-47], which begs the
question why Plaintiff was arrested at all. She was the last remaining protestor,
standing outside, social distancing, not violating any of the rules or regulations of

the public parking lot. She was not in a “confined outdoor space” wherein she
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would have been subject to the mass gathering restriction. [JA47-48, q4137-139].
Indeed, Plaintiff only reentered the parking lot to give her stepson keys to the car,
having received a “thumb’s up” from a police officer, which she believed was
permission to reenter. [JA22-23, 940].

So, why was Plaintiff arrested? The plausible, logical inference, if not
conclusion, is because Defendants disagreed with her protected speech, wanted to
silence her, and sought to make an example of her to deter future protests, a
conclusion which is consistent with Defendant Bond’s statement that he wanted to
“make an example of [agitators]” and “start locking up a few” so that “we won’t
have to go through the same thing again next Tuesday.” [JA36-JA37, 85].

In any event, the burden of proof is on Defendants to show both narrow
tailoring and the existence of ample alternative avenues of communication, a
burden ignored by the District Court. As discussed in Plaintiff’s Opening Brief, the
City of Raleigh’s outright ban and EO 121°s limitations were not narrowly tailored
when people were permitted to gather in various commercial venues and other
contexts without comparable limits. [Dkt. 25 at 31-32; JA47, 99138-141]. Nor do
Defendants’ seriously challenge Plaintiff’s argument that online posts through
social media do not provide ample alternative avenues of communication in light

of the power of private third party platforms to monitor and censor user content

10
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and the contemporaneous history of censorship which actually did occur regarding
Covid-19 policy-related content. See Dkt. 25 at 33.%

Defendants have cited non-binding cases holding that various executive
orders were reasonable time, place, manner restrictions under an intermediate
scrutiny analysis. [Dkt. 29 at 47-48, n.14]. However, in doing so, courts must
analyze the specific provisions of each order. Further, insofar as these early cases
(2020-2021) hold that online protesting through social media was an adequate
alternative, Plaintiff respectfully asks this Court to reject these findings in light of
more recent cases, which call into question coercive tactics used by government
officials to silence dissenting speech on Covid-19 related topics. [Dkt. 25 at 33].
Neither is communicating dissent through newspapers (or the media) an adequate
alternative. See Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 258 (1974)
(holding that newspapers have First Amendment right to determine their treatment
of public issues “whether fair or unfair” through their exercise of “editorial control
and judgment.”) As a practical matter, such a finding would eviscerate the right to
assemble, a fundamental right that undergirds the right to protest. See De Jonge v.

State of Oregon, 299 U.S. 353, 364 (1937).

“In addition to cases cited in Plaintiff’s Opening Brief, see also recent articles and
interviews wherein Mark Zuckerberg, CEO of Meta, discusses government
officials’ coercive tactics to pressure social media companies to censor user posts
on Covid-19 issues, i.e., https://www.yahoo.com/news/biden-white-house-
pressured-facebook-221034096.htm1?form=MGOAV3.

11
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E. Plaintiff states a retaliation claim under the First Amendment
because on these facts, probable cause cannot be properly
determined on a motion to dismiss.

“Determining whether a plaintiff's First Amendment rights were adversely
affected by retaliatory conduct is a fact intensive inquiry that focuses on the status
of the speaker, the status of the retaliator, the relationship between the speaker and
the retaliator, and the nature of the retaliatory acts.” Suarez Corp. Industries v.
McGraw, 202 F.3d 676, 686 (4™ Cir. 2000). “The question of reasonableness is a
fact intensive inquiry, going directly to the heart of the case” and is, therefore,
improper for determination on a motion to dismiss. Tobey v. Jones, 706 F.3d 379,

389 (4™ Cir. 2013).

1. On these facts, probable cause cannot be determined at this stage
of the litigation.

Defendants ask the Court to make factual determinations on a motion to
dismiss that contradict express allegations of the pleadings. Only by ignoring
express allegations and drawing inferences against Plaintiff, could the District
Court have dismissed Plaintiff’s retaliation claim.

Regarding Defendants’ argument that the magistrate’s finding of probable
cause and her conviction in the district court defeat her retaliation claim, [Dkt. 29
at 49-50], such evidence may be rebutted by evidence that the “conviction was

procured by fraud or other unfair means.” Hill v. Winn-Dixie Charlotte, Inc, 100

N.C. App. 518, 521, 397 S.E.2d 347, 349 (1990). Plaintiff alleges that exculpatory
12
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evidence was unconstitutionally withheld from her despite requests through
counsel, before the district court trial. [JA30, 457; JA31-33, 4461-69]. Accordingly,
the fairness of the underlying district court trial is an issue of fact, rendering
dismissal at the Rule 12 stage improper.

In addition, whether probable cause existed depends on the legality of the
dispersal orders which Defendant Bond and the RPD issued. Plaintiff challenges
the reasonableness of the dispersal orders in two respects: first, whether a riot or
disorderly conduct was occurring under N.C.G.S. § 14-288.4 when issued; and
second, whether the time to disperse was “reasonably calculated to be
communicated to the assemblage” under N.C.G.S. §14-288.5(a), as Defendant
Bond truncated the typical compliance time and Plaintiff (having left the parking
lot) did not hear the orders. [JA38-40, 4990-100]. If the dispersal order was
improperly issued, there could be no probable cause. See Adams v. City of Graham,
No. 1:22CV906, 2024 WL 888732, at *6 (M.D.N.C. Feb. 28, 2024) (denying
motion to dismiss where, if no disorderly conduct occurred at a protest, there was
no probable cause to arrest plaintiff for failure to disperse).

2. Plaintiff’s allegations support the narrow exception under Nieves,
which excludes probable cause as a bar to a First Amendment
retaliation claim.

Regardless, Plaintiff has asserted factual allegations which demonstrate that

it was not objectively reasonable to arrest her on April 14, 2020. She has also

13
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provided objective evidence of similarly situated individuals who were not arrested
for violating EO 121 or for trespass, from which it can be inferred that Plaintiff
was retaliated against because she had participated in the ReOpenNC protest,
meeting the criteria for the “narrow qualification” under Nieves.

Her allegations, supported by contemporaneous news articles, demonstrate
that Defendants refrained from arresting even non-peaceful protestors in both the
weeks preceding and following Plaintiff’s arrest. [JAS50-53; 99164-182]. These
allegations create the plausible inference that even if the Defendants technically
had probable cause to arrest Plaintiff, which she denies, hers was a situation where
officers “typically exercise their discretion not to do so.” Nieves v. Bartlett, 587
U.S. 391, 407 (2019).

Although the inquiry is objective, id., Plaintiff also alleges that Defendants were
motivated by discriminatory and retaliatory animus.® [JA53, §181]. These
allegations suffice for Plaintiff to state a retaliation claim under Nieves narrow
exception. See Green v. Johnson, No.1:23-cv-969, 2024 WL 4751399, at *3

(M.D.N.C. Nov. 12, 2024) (denying motion to dismiss on probable cause, even

5 Notaby, as the allegations plausibly suggest, Defendants planned this arrest and
had time to do so. This was not a case where “officers frequently must make ‘split-
second judgments’ when deciding whether to arrest,” such as determining whether
a person is “ready to cooperate” or “present[s] a continuing threat.” Nieves, 587
U.S. at 401. Defendants’ only urgency was finding someone to arrest to “make an
example” of one of the “agitators.”
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though plaintiff was convicted of the crime for which he was arrested, because his
allegations met the Nieves exception).

F. Plaintiff states a claim for viewpoint discrimination under the First
Amendment.

For similar reasons, Plaintiff plead factual allegations that state a claim for
viewpoint discrimination under the First Amendment, alleging that she was
“similarly situated in material respects to other individuals against whom the law
was not enforced” and that Defendants’ selective enforcement infringed a
constitutional right to be free of viewpoint discrimination. See Frederick Douglass
Found., Inc. v. District of Columbia, 82 F.4™ 1122, 1136-37 (D.C. Cir. 2023);
[JA43, 9117, q119; JA44, 9122-25; JA45-46, q9130-31; JAS0-52, 99164-179].

Defendants do not seriously challenge that Plaintiff met her pleading
requirements. Instead, they argue that Defendants are entitled to a presumption of
good faith. [Dkt. 29 at 51]. Yet the term “good faith” is not present in the case cited
for that proposition, Wayte v. United States, 470 U.S. 598 (1985), nor is it present
in the context implied by Defendants in Reno v. Am.-Arab Anit-Discrimination
Comm., 525 U.S. 471 (1999). Both cases are further distinguishable as criminal
selective prosecution cases.

Plaintiff’s selective enforcement claim under the First Amendment is
straightforward. She alleges that she was similarly situated to other protestors, who

protested during the contemporaneous time period in the City of Raleigh, but who
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had more favorable viewpoints and were not arrested. The other protestors
included the Governor himself, as well as others who had engaged in far less
peaceful protests, but during which no arrests were made. [JA51-52, §9172-173].

Finally, Defendants’ contention that Plaintiff’s allegation that “more than
160 people were arrested during Black Lives Matter protests” defeats her selective
enforcement claim, can only succeed if inferences are drawn against Plaintiff at
this stage. [Dkt. 29 at 52]. Defendants’ assertion depends on evidence outside the
pleadings, including the individual circumstances of what each person was doing at
the time of his arrest and the charges brought.

G. If the Court finds that Plaintiff states a claim for a First Amendment

violation, then Plaintiff clearly states a claim for conspiracy under 42
U.S.C. § 1983.

The District Court found, and Defendants concede, that an agreement among
at least some of the Defendants existed. [Dkt. 29 at 32-33]. The crux of the District
Court’s ruling and Defendants’ argument is that the plans discussed and agreed to
were not unlawful. But Plaintiff plainly alleges that Defendants violated Plaintiff’s
constitutional rights by formulating and implementing a plan to “lock-up”
“agitators” in order to quash their act of dissent and chill future protests. Thus, if

the court finds that Plaintiff does state a First Amendment claim, such a finding

would conclusively determine that Plaintiff also states a claim for conspiracy.
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I1. Plaintiff States a Claim for Selective Enforcement Under the
Fourteenth Amendment’s Equal Protection Clause.

For the reasons stated above and in her Opening Brief, Plaintiff has plausibly
alleged a selective enforcement claim under the First Amendment. The only added
element to stating a selective enforcement claim under the Fourteenth
Amendment’s Equal Protection clause is alleging that the “government’s
enforcement process had a discriminatory effect and that it was motivated by a
discriminatory purpose.” Central Radio Co. Inc. v. City of Norfolk, 811 F.3d 625,
634-35 (4th Cir. 2016) (internal quotations omitted).

Defendants largely ignore Plaintiff’s arguments that Bond’s speech and
orders leading up to her arrest and the deviation from RPD’s normal dispersal
protocols, which truncated the time to comply, create an inference of
discriminatory purpose. [JA36-37, §85; JA38-40, 9990-96]. Nor do they address
Plaintiff’s allegations of discriminatory animus manifested by Defendants Proctor
and Hawley’s swearing out additional charges against her a year later, [JA41,
106], and the RPD’s decision to subject her to a baseless show cause hearing three
years later. [JAS53, §181].

Rather, Defendants treat Plaintiff’s claim as a facial challenge instead of an
as applied challenge, focusing on the text of the EO, instead of how it was applied
to her. [Dkt. 29 at 53]. Then they contend that a single allegation defeats Plaintift’s

claim because the SAC quotes Defendant Freeman, stating that more than 160
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people had been arrested during the BLM protests and that “most of those charges
were for misdemeanors ‘like failing to disperse and have or will be dropped.’
[Dkt. 29 at 54]. Defendants argue the fact some BLM protestors were prosecuted
makes it implausible that defendants were motivated by discriminatory intent.

Insofar as that argument has merit, it is one for summary judgment, after
Defendants produce records supporting their contentions that the protestors
arrested were in fact peaceful and similarly situated to Plaintiff. The reasonable
inference of Plaintiff’s allegations are that Defendants either did not arrest or did
not prosecute protestors such as Plaintiff, who were standing alone, peacefully in a
public forum, expressing a disfavored viewpoint.

III. Defendants’ Conduct Ought Not Be Shielded by Qualified Immunity.
In their Response, Defendants do not seriously challenge that the right to

protest peacefully without police interference is a clearly established constitutional
right. Nor could they. See Occupy Columbia, 738 F.3d at 121, 125 (“We also hold
that the right of protestors to assemble and speak out against the government on the
State House grounds in the absence of valid time, place, and manner restrictions
has been clearly established since Edwards v. SC, 372 U.S. 229 (1963).”)

Rather, they contend that the context of the pandemic abrogated this
longstanding, fundamental right, arguing that the “particular and unique

circumstances” of the pandemic altered the analysis of whether a “reasonable
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officer” would have understood that his actions violated this right. [Dkt. 29 at 67-
68]. However, qualified immunity may still be denied where “a broader, clearly
established principle should control the novel facts in [a] situation.” Toole v. City of
Atlanta, 798 Fed. Appx. 381, 388 (11 Cir. 2019) (denying summary judgment and
affirming that individuals have a “clearly established right to assemble, protest, and
demonstrate peacefully” and that “law enforcement officers may not arrest an
individual as a way to ‘thwart or intrude upon First Amendment rights otherwise
being validly asserted.”)

Further, Plaintiff alleged facts that support the plausible inference that the
officers in question here actually knew that the public’s right to protest was clearly
established.