IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

BRIDGET SULLIVAN,
Plaintiff,
v. Civil Action No. 1:25-CV-1016

PATRICK HARRIGAN,

Defendant.

MEMORANDUM IN SUPPORT OF
MOTION TO SUBSTITUTE

NOW COMES the United States of America, by and through Clifton T. Barrett,
United States Attorney for the Middle District of North Carolina, and submits this
memorandum in support of its motion to substitute itself in place of Defendant the
Honorable Patrick Harrigan, U.S. Representative for the 10th Congressional District of
North Carolina (“Congressman Harrigan”) pursuant to the Federal Tort Claims Act
(“FTCA”), 28 U.S.C. § 2679(d). The United States should be substituted as the defendant
in this action because the statements about which Plaintiff Bridget Sullivan complains were
made during the course and scope of Congressman Harrigan’s office and employment as a
Member of the United States House of Representatives (“House”). The FTCA requires
that the United States be substituted as the defendant where, as here, the “defendant
employee was acting within the scope of his office or employment at the time of the
incident out of which the claim arose . . ..” 28 U.S.C. § 2679(d)(1). In support of this

memorandum, the United States submits Government Exhibit (GE) A (Certification by
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United States Attorney Clifton T. Barrett).
L BACKGROUND

A. Factual Background

Plaintiff brought this lawsuit against Congressman Harrigan. See Compl. at 1. At
all times relevant to the Complaint, Congressman Harrigan was the United States
Representative for the 10th Congressional District of North Carolina.!

On September 10, Charlie Kirk, a prominent political activist, was shot and killed
during a speaking engagement.?

On September 11, 2025, Plaintiff Bridget Sullivan posted the following words to
her personal Instagram account: “He had it coming, he had it coming ...” in apparent
reference to Mr. Kirk’s death. Compl. § 8.

On September 12, 2025, an “unknown source” posted on X Plaintiff’s online
biography, which appears to have been taken from the Wake Forest University website,
juxtaposed with Plaintiff’s Instagram post. Compl. 4 9. Later that day, Congressman
Harrigan shared the unknown source’s post to his official X account (@RepPatHarrigan)
and added the following statement: “I’ve contacted (@WakeForest regarding these reports.

If a staff member is openly celebrating the assassination of Charlie Kirk, it crosses every

! See https://harrigan.house.gov/ (last visited November 5, 2025) and
https://bioguide.congress.gov/search/bio/HO01101 (Congressman Harrigan has been
serving in Congress from January 3, 2025 to present) (last visited November 5, 2025).

2 See A Timeline of Charlie Kirk’s Assassination and the Arrest of a Suspect, AP News
(Sep. 17, 2025, 6:42 PM), https://perma.cc/Q4SN-67272 (last visited November 6, 2025).

2
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line of decency and professionalism. No university should tolerate an employee glorifying
political violence. Anything less than firing her is an endorsement of it.”* See Compl. 9.

On September 16, 2025, Congressman Harrigan posted to his official X account:
“UPDATE: I’'m happy to report that after I contacted @WakeForest, Bridget has been
FIRED for celebrating Charlie Kirk’s assassination.”* Compl. § 12. Within the hour, he
reposted two posts that included his original “UPDATE” post.” Id.

Plaintiff alleges that she suffered injuries primarily arising out of Congressman
Harrington’s social media posts on September 16, 2025, stating that Sullivan was fired,
which she denies. See id. 49 12, 19, 27, 36.

B. Statutory Background

The FTCA provides ‘“the exclusive remedy” for money damages for “a tort
committed by ‘any employee of the Government’ within the scope of employment . . ..”
United States v. Smith, 499 U.S. 160, 166, 173 (1991) (quoting 28 U.S.C. § 2679(b)(1)
(emphasis in original). This includes “officers” in the legislative branch. 28 U.S.C. § 2671.
See also Williams v. United States, 71 F.3d 502, 505 (5th Cir. 1995) (“A Member of

Congress who holds an office in the U.S. House of Representatives is clearly an employee

3 Congressman Pat Harrigan (@RepPatHarrigan), X (Sept. 12, 2025, 2:01 PM),
https://perma.cc/V8GX-2D2U (last visited November 6, 2025).

* Congressman Pat Harrigan (@RepPatHarrigan), X (Sept. 16, 2025, 4:20 PM),
https://perma.cc/45K7-JFWG (last visited November 6, 2025).

> As of November 6, 2025, the posts in question (the original post, dated 9/16/25, and
reposts from @RudyGuliani and @libsoftiktok, also dated 9/16/25) still appear on
Congressman Harrigan’s official X account (@RepPatHarrigan).

3
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or officer of the legislative branch of the federal government.”); Operation Rescue Nat’l v.
United States, 975 F. Supp. 92, 109 (D. Mass. 1997), aff’d, 147 F.3d 68 (1st Cir. 1998),
cert. denied, 525 U.S. 1102 (1999) (“[T]he Westfall Act expands immunity for members
of Congress to provide protection for all acts taken by them within the scope of their
employment.”).

Congress amended the FTCA in 1988 by enacting the Federal Employees Liability
Reform and Tort Compensation Act. See 28 U.S.C. § 2679. This amendment was in
response to judicial decisions, “and particularly the decision of the United States Supreme
Court in Westfall v. Erwin/, 484 U.S. 292 (1988), superseded by statute,] ... [that] seriously
eroded the common law tort immunity previously available to Federal employees.” Pub.
L. No. 100-694 § 2(a)(4), 102 Stat. 4563 (Nov. 18, 1988). In Westfall, the Supreme Court
held that “absolute immunity from state-law tort actions should be available only when the
conduct of federal officials is within the scope of their official duties and the conduct is
discretionary in nature.” 484 U.S. at 297-98 (emphasis in original). Congress responded to
the Westfall decision by “establish[ing] the absolute immunity for Government employees
that the Court declined to recognize under the common law in Westfall.”” Smith, 499 U.S.
at 163. Known as the Westfall Act, the statute’s purpose is “to protect Federal employees
from personal liability for common law torts committed within the scope of their
employment, while providing persons injured by the common law torts of Federal
employees with an appropriate remedy against the United States.” Pub. L. No. 100-694 §

2(b), 102 Stat. 4563, 4564. The Westfall Act applies not only to negligent acts of a federal
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employee, but to intentional wrongs as well. See Osborne v. Haley, 549 U.S. 225, 127 S.
Ct. 881, 898 (2007).

The Westfall Act provides a mechanism for the United States to substitute itself as
the defendant for employees sued individually. First, “the Attorney General of the United
States, or his [or her] delegee, must certify that the defendant employees were acting within
the scope of their employment at the time of the incident out of which the claim arose.”
Doe v. Meron, 929 F.3d 153, 160 (4th Cir. 2019) (citing 28 U.S.C. § 2679(d)(1)). United
States Attorneys, by regulation, are authorized to issue such a certification. See 28 C.F.R.
§ 15.4.

“Following certification, the proceeding is deemed a tort action against the United
States under the provisions of the FTCA.” Doe, 929 F.3d at 160 (citing 28 U.S.C. §
2679(d)(1)). Thereafter, “the ball is in the plaintiff’s court.” Doe, 929 F.3d at 160. If a
plaintiff does not challenge the scope-of-employment certification, “the certification is
conclusive.” Id. (internal citation omitted).

However, if a plaintiff opposes certification, the plaintiff bears the burden of
“refut[ing] the certification of scope of employment issued by the Attorney General and ...
prov[ing] by a preponderance of the evidence that the defendants were not acting within
the scope of their employment.” Maron v. United States, 126 F.3d 317, 323 (4th Cir. 1997).
See Gutierrez de Martinez v. Drug Enforcement Admin., 111 F.3d 1148, 1155 (4th Cir.
1997), cert. denied, 522 U.S. 931 (1997) (“In short, the scope-of-employment certification

is prima facie evidence that the defendant federal employee[s] acted within the scope of
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[their] employment, thereby placing the burden on the plaintiff to prove otherwise.”). To

(133

meet that high burden, the plaintiff must present “‘specific evidence or the forecast of
specific evidence that contradicts the Attorney General's certification decision.’”
Borneman v. United States, 213 F.3d 819, 827 (4th Cir. 2000), cert. denied, 531 U.S. 1070
(2001) (quoting Gutierrez, 111 F.3d at 1155). “More specifically, [the plaintiff] must, at
minimum, present or forecast evidence that shows that the conduct of the officers and
employees at issue did not involve the type of work they were employed to perform,
occurred outside authorized space and time[,] or was purely personal in nature.” Doe, 929
F.3d at 165 (internal citations omitted). “To do this, a plaintiff may rely on the pleadings,
affidavits[,] or any other supporting documentary evidence[,]” but not “conclusory
allegations and speculation.” Id. (internal citation omitted). “If the plaintiff presents
persuasive evidence refuting certification, the government must provide evidence and
analysis supporting its conclusion that the conduct at issue was carried out within the scope
of employment.” Id. at 161 (internal citation omitted).

The Fourth Circuit “recognize[s] the desirability of quickly resolving the scope-of-
employment issue because immunity under the Westfall Act ... is an immunity from suit
rather than a mere defense to liability.” Borneman, 213 F.3d at 827 (internal quotation
marks and citation omitted) (emphasis in original). District courts thus “should remain
cognizant of the considerations weighing against protracted litigation under the Westfall
Act....” Id. (internal quotation marks and citation omitted).

When analyzing FTCA scoping determinations, the district court “must apply the

Case 1:25-cv-01016-TDS-JLW Document4 Filed 11/06/25 Page 6 of 26



law of the state in which the alleged tort occurred to ascertain whether the federal employee
was acting within the scope of his employment.” Id. See also Doe, 929 F.3d at 164 (same);
Council on Am. Islamic Rels. v. Ballenger, 444 F¥.3d 659, 663 (D.C. Cir. 2006) (per curiam)
(“CAIR”) (same).

II. ARGUMENT

A. The United States should be substituted as the sole defendant in place of
Congressman Harrigan.

The United States should be substituted as the sole defendant in place of
Congressman Harrigan. As explained more fully below, Congressman Harrigan served as
a Member of the House when the statements at issue herein were made.

On November 3, 2025, the United States Attorney for the Middle District of North
Carolina made a scope-of-employment determination regarding Congressman Harrigan’s
alleged conduct. See Government Exhibit A. The United States Attorney certified that
Congressman Harrigan was acting within the scope of his employment as a Member of
Congress at the time the alleged conduct took place. Id.

Under both the FTCA itself and case law, the Certification should result in
substitution. See 28 U.S.C. § 2679(d)(1) (Upon certification, “the United States shall be
substituted as the party defendant.”); Doe, 929 F.3d at 160 (“Following certification, the
proceeding is deemed a tort action against the United States under the provisions of the
FTCA.”) (citing 28 U.S.C. § 2679(d)(1)), Berkeley-Dorchester Ctys. Econ. Dev. Corp. v.
U.S. Dep’t of Health & Hum. Servs., 395 F. Supp. 2d 317, 322 (D.S.C. 2005) (providing

that, “upon certification by the United States Attorney that [the individually-named
7
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defendant commissioner of the Head Start Bureau] was acting within the scope of her
employment at the time of the alleged acts, the United States must be substituted ... on the
slander and conspiracy claims™).

Plaintiff contends the allegedly libelous posts occurred solely in Congressman
Harrigan’s “individual capacity” (Compl. 9 2), and for the purpose of gaining “personal
exposure, recognition, and an increased market for himself and consequently for his
[personal firearms manufacturing] business” (Compl. § 36). In fact, Plaintiff is so
determined to characterize Congressman Harrigan’s conduct as falling outside the scope
of his employment that she never mentions that he is a Congressman, or that the social
media posts at issue appeared on the Congressman’s official, public X account. This Court
is charged with determining whether Congressman Harrigan was acting within the scope
of his employment when the alleged conduct took place and thus whether substitution is
proper. And the Court must make this determination “using the law of the state in which
the tort occurred.” Maron, 126 F.3d at 323-24 (internal citations omitted).

Plaintiff does not specifically allege where Congressman Harrigan was located
when the statements at issue were posted to his account. The Complaint simply asserts
generally that the events at issue “substantially occurred” in North Carolina. Compl. 9 4,
5. But it is evident Congressman Harrigan was in Washington, D.C. on September 16,

2025,° the date Plaintiff alleges he made the posts at issue. Compl. § 12. In any event, the

6 Current House rules require Members of Congress to be physically present in the
chamber to cast a vote on the floor. Rules III.1, II1.2, Rules of the House of
Representatives, 119th Cong. (2025) https://rules.house.gov/sites/evo-

8
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result is the same regardless of whether District of Columbia or North Carolina law applies:
for FTCA purposes, Congressman Harrigan’s alleged tortious conduct falls within the
scope of his employment.

1. Under District of Columbia law, Congressman Harrigan was
acting within the scope of his employment.

The District of Columbia generally “defines the scope of employment based on the
test set out in the Restatement (Second) of Agency.” Bobulinski v. Goldman, No. 24-cv-
00974-AHA, 2025 WL 1707696, at *2 (D.D.C. June 18, 2025) (internal citations omitted).
“[T]he test for scope of employment is an objective one, based on all the facts and
circumstances.” Wuterich v. Murtha, 562 F.3d 375, 383 (D.C. Cir. 2009) (internal
quotation marks and citation omitted). See also Wilson v. Libby, 535 F.3d 697, 711-12
(D.C. Cir. 2008).

Under this approach, a person acts within the scope of employment if his or her

999,

conduct (1) “‘is of the kind [he or she] is employed to perform’”; (2) “‘occurs substantially
within authorized time and space limits’”’; and (3) “‘is actuated, at least in part, by a purpose
to serve the master.”” Trump v. Carroll, 292 A.3d 220, 228-29 (D.C. 2023) (quoting
Restatement (Second) of Agency § 228). Regarding the latter requirement, “[t]he

Restatement's text reveals that even a partial desire to serve the master is sufficient.” CAIR,

subsites/rules.house.gov/files/documents/houserules119thu6dated.pdf

(last visited November 6, 2025). Records of the Clerk of the U.S. House of
Representatives show that Congressman Harrigan voted on multiple bills on September
15 (2 votes), 16 (5 votes), and 17 (5 votes), 2025. See “Recent Votes” at
https://clerk.house.gov/members/HO01101 (last visited November 5, 2025).

9
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444 F.3d at 665 (citing Restatement (Second) of Agency § 228(1)(c)) (emphasis in original).

The “District has broadly interpreted the test[,]” as the D.C. Circuit has observed.
Jacobs v. Vrabel, 724 F.3d 217, 221 (D.C. Cir. 2013). See Harbury v. Hayden, 522 F.3d
413, 422 n.4 (D.C. Cir. 2008), cert. denied, 555 U.S. 881 (2008) (“Many states and D.C.
apply the scope-of-employment test very expansively [so much so, that] [t]he scope-of-
employment test often is akin to asking whether the defendant merely was on duty or on
the job when committing the alleged tort.”).

On the first element, District of Columbia “law requires that [courts] focus on the
type of act [the defendant] took that allegedly gave rise to the tort, not the wrongful
character of that act.” Jacobs, 724 F.3d at 221 (internal citation omitted). For defamation
claims, the “appropriate question . . . is whether that [communication]-not the allegedly
defamatory sentence-was the kind of conduct [the defendant] was employed to perform.”
CAIR, 444 F.3d at 664 (internal quotation marks and citation omitted). When determining
“the scope of an individual employee’s job functions[,] [this] is not so narrowly construed
as to cover only the conduct expressly authorized.” Trump, 292 A.3d at 230 (emphasis in
original) (internal citation omitted). There are often “informal responsibilities that are as
integral to their employment as their formal responsibilities, and therefore are just as sound
of a basis for applying respondeat superior liability.” Id. (internal citation omitted). For
example, the “legislative duties of Members of Congress are not confined to those directly
mentioned by statute or the Constitution[, but also include] ... serv[ing] and respond[ing]

to [their] constituents.” CAIR, 444 F.3d at 665 (internal quotation marks and citations

10
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omitted).

Further, an employee’s conduct has been found to be within the scope of his or her
employment if the conduct is “of the same general nature as that authorized, or incidental
to the conduct authorized.” Restatement (Second) of Agency§ 229(1). See Bancoult v.
McNamara, 445 F.3d 427, 437-38 (D.C. Cir. 20006), cert. denied, 549 U.S. 1166 (2007)
(quoting Restatement (Second) of Agency§ 229(1)); Trump, 292 A.3d at 230-31 (“As to
whether the tortious conduct was ‘incidental to’ the authorized conduct, we view this
language as an inquiry into whether the tortious conduct was undertaken in service of
carrying out an employee’s job function.”) (emphasis in original).

In discussing whether an employee’s conduct is “incidental to” his or her authorized
conduct, “some [D.C. court] precedents have understood this to be a foreseeability inquiry,
asking whether ‘the conduct in question is so unforeseeable as to make it unfair to charge
the [employer] with responsibility.”” Carroll, 292 A.3d at 231 (second alteration in
original) (quoting Penn Cent. Transp. Co. v. Reddick, 398 A.2d 27, 30 (D.C. 1979)); see
Weinberg v. Johnson, 518 A.2d 985, 990 (D.C. 1996) (establishing that the tortious conduct
must “not be unexpected in view of the servant’s duties”).

Additionally, the alleged conduct must have “occur[red] substantially within the
authorized time and space limits.” Restatement (Second) of Agency § 228(1)(b). “What
[D.C.] precedents reflect about this issue, however, is the principle that the employer is
generally only liable under respondeat superior for their ‘always on duty’ employee while

the employee is sufficiently engaged with their employment.” Carroll, 292 A.3d at 233.

11
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Finally, the employer is liable for the tortious conduct of their employee only if the
conduct “is actuated, at least in part, by a purpose to serve the master.” Restatement
(Second) of Agency § 228(1)(c). As the D.C. Court of Appeals explained “an employee’s
actions need not be wholly in furtherance of the employer’s business,” finding that if the
employee acted, in part, to serve his employer’s interest, then even if he were partially
motivated by personal grievances, the employer would still be liable. Blair v. District of
Columbia, 190 A.3d 212, 226 (D.C. 2018).

The conduct at issue here is “of the kind [Congressman Harrigan] is employed to
perform . . ..” Restatement (Second) of Agency§ 228(1)(a). As noted above, District of
Columbia law requires courts to “focus on the type of act [the defendant] took that allegedly
gave rise to the tort, not the wrongful character of that act.”  Jacobs, 724 F.3d at 221
(internal citation omitted).

The range of activities that occur within the scope of a Member of Congress’s
employment—thus triggering immunity from individual liability under the FTCA—
extends well beyond legislative acts. Members of Congress engage in myriad official
actions, apart from legislative acts, as a part of their day-to-day responsibilities, such as
“the making of appointments with Government agencies, assistance in securing
Government contracts, preparing so-called ‘news letters’ to constituents, news releases,
and speeches delivered outside the Congress.” United States v. Brewster, 408 U.S. 501,
512 (1972). “[F]ederal law defines the nature and contours of [their] ... responsibilities,”

one of which is to communicate with constituents on matters of public concern. Operation

12
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Rescue Nat’l v. United States, 975 F. Supp. 92, 107 (D. Mass. 1997) (internal quotation
marks and citation omitted), aff’d, 147 F.3d 68 (1% Cir. 1998).

Members of Congress act within the scope of their employment when they
“broadcast their views on pending legislation and related current events through press
releases, televised speeches, interviews, and ... through social media postings,” even when
said postings are alleged to be defamatory. Does 1-10 v. Haaland, 973 F.3d 591, 602 (6th
Cir. 2020). It is squarely within the expected duties of Members of Congress to comment
on issues of national political interest, including through use of social media, and it is well
established that the FTCA protects their ability to do so without fear of legal liability. See
id.

Plaintiff's Complaint arises from the Congressman’s social media posts on his
official House X account while he was a federal official acting under federal authority.
Commenting on matters of public interest, such as reactions and public sentiment in the
wake of the Kirk shooting, is conduct of the kind that Congressman Harrigan is employed
to perform.

The alleged defamatory statements on the Congressman’s X account constitute
statements about matters of public concern, the shooting of a prominent political activist
and the public reaction to that assassination, topics which were of intense interest and
deeply traumatic for many people in the Congressman’s district and the nation. Members
of Congress are acting in their official capacity, under color of office, when they “broadcast

their views on pending legislation and related current events through press releases,

13
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televised speeches, interviews, and, as in the present case, through social media postings.”
Haaland, 973 F.3d at 602. The proper analysis looks to the communication and its context
as a whole. Ballenger, 444 F.3d at 664. Here, the statements very clearly and obviously
relate to the topic of political violence and incendiary political rhetoric. These topics, as
well as the murder of Charlie Kirk, are also the subject of a House Resolution and pending
legislation.’

Congressman Harrigan’s posts were clearly related to matters of widespread public
and Congressional interest and were, as the case law provides, at least incidental if not
integral to the duties of a Member of Congress. The posts specifically commented on the
glorification of political violence by a staff member at a university in the Congressman’s
district and the potential consequences of such action. The topic of political violence,
particularly as it relates to the assassination of Charlie Kirk, is one of national and
Congressional interest. Moreover, in the wake of Charlie Kirk’s death, there has been
widespread public debate about the treatment of those who expressed support for this
assassination. The firing of a university employee due to comments made about Charlie
Kirk’s death would be relevant to that debate. Additionally, the House is considering

legislation related to the funding for entities whose employees glorify political violence.

7 See, e.g., H.R. 5352, 119th Cong. (2025), available at
https://www.congress.gov/119/bills/hr5352/BILLS-119hr5352ih.pdf (last visited
November 6, 2025); H. Res. 719, 119th Cong. (2025), available at
https://www.congress.gov/119/bills/hres719/BILLS-119hres719¢h.pdf (last visited
November 6, 2025); Daniel Han, Bipartisan Effort to Make Political Violence a Hate
Crime After Charlie Kirk’s Killing, POLITICO PRO (Sep. 15, 2025, 5:07 PM),
https://perma.cc/T6K5-ACAW (last visited November 6, 2025).

14
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See H.R. 5352, 119" Cong. (2025). Whether a Congressman’s “employer” is his
constituents, the House of Representatives, a Committee, or the federal government
generally, the subject of these public statements related to matters of national interest.
These posts were an expected part of Congressman Harrigan’s duty to inform the public
and his constituents about important matters.

A Congressman’s communications with the public regarding issues of the day are
within the scope of his employment -- whether the communication be on the House floor,
through the press, or on social media. As for the latter, the Supreme Court has recognized
the importance of social media in facilitating such communications. “[C]yberspace--the
‘vast democratic forums of the Internet’ in general, ... and social media in particular[]”--is
among “the most important places (in a spatial sense) for the exchange of views ....”
Packingham v. North Carolina, 582 U.S. 98,104 (2017). “Social media allows users to gain
access to information and communicate with one another[,]” including to “petition their
elected representatives and otherwise engage with them in a direct manner.” /d. at 104-05,
107. “Indeed, Governors in all 50 States and almost every Member of Congress have set
up [social media] accounts for this purpose.” Id. at 105 (internal citation omitted).

The U.S. District Court for the District of Columbia, in a case involving a scope-of-
employment question and alleged defamation by a Member of Congress on social media,
recently explained that “courts have routinely found that communicating with the public
about newsworthy issues is a core responsibility of lawmakers,” and upheld the substitution

of the United States as a defendant. Bobulinski, 2025 WL 1707696, at *3 (citing CAIR, 444

15
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F.3d at 665; Brewster, 408 U.S. at 512).

Here, the Congressman’s posts are “unquestionably [conduct] of the kind that
Congress[ Jman [Harrigan] was employed to perform as a Member of Congress.” Wuterich,
562 F.3d at 384.

Turning to the second part of the scope-of-employment test, the alleged conduct

(113

occurred “‘substantially within the authorized time and space limits.”” /d. at 383 (quoting
Restatement (Second) of Agency § 228(1)(b)). There are no allegations that these actions
were taken outside of Capitol Hill or outside “work hours-if indeed there are such
limitations on a Representative’s work . . ..” CAIR, 444 F.3d at 663.

Regarding the use of social media, the Supreme Court acknowledged, “almost every
Member of Congress [has] set up [social media] accounts|,]|” Packingham, 582 U.S. at 105,
which facilitate communication with the public. The Congressional Research Service made
the same observation, pointing to the nearly universal adoption by Members of Congress
of social media websites. See Jacob R. Straus, Cong. Rsch. Serv., R45337, Social Media
Adoption by Members of Congress: Trends and Congressional Considerations at 3 (2018),

available at

https://www.congress.gov/crs_external products/R/PDF/R45337/R45337.2.pdf (last

visited November 6, 2025) (stating that, by 2018, “nearly all Members of Congress have

Twitter, Facebook, and YouTube accounts . . .” to communicate with the public).?

8 This Court may take judicial notice of facts that “can be readily determined from
reliable sources, such as the Congressional Research Service ....” Kareem v. Haspel, 986
F.3d 859, 866 n.7 (D.C. Cir. 2021), cert. denied, 142 S. Ct. 486 (2021).

16
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Likewise, the House recognizes that social media websites are proper mechanisms for
Members to conduct official business, including communications with the public. In the
Members’ Congressional Handbook, the Committee on House Administration defines
“social media accounts™ as “profiles, pages, channels or any similar presence on third-party
sites that allow individuals or organizations to off er information about themselves to the
public . ...” Committee on House Administration, Members’ Congressional Handbook at
39 (adopted Apr. 30, 2024).° Accordingly, the conduct “‘occur[red] substantially within

299

the authorized time and space limits’” of the Congressman's official duties. Wuterich, 562
F.3d at 383 (quoting Restatement (Second) of Agency § 228(1)(b)).

Finally, the alleged conduct was “‘actuated, at least in part, by a purpose to serve
the master.”” Wuterich, 562 F.3d at 383 (quoting Restatement (Second) of Agency §
228(1)(c)). Regarding Congressman Harrigan, as a Member of Congress, his “primary
obligation . . . in a representative democracy is to serve and respond to . . . [his]
constituents[,]”” and this “service necessarily includes informing constituents and the public
at large of issues being considered by Congress.” Williams v. United States, 71 F.3d 502,

507 (5th Cir. 1995). His “ability to do his job as a legislator effectively is tied . . . to [his]

relationship with the public and in particular his constituents and colleagues in the

? An electronic copy of the Handbook is available on the Committee on House
Administration’s website at https://cha.house.gov/members-congressional-handbook (last
visited November 5, 2025). As noted above, this Court may take judicial notice of this
governmental website. See Mays, 70 F.4th at 206 n.4; Hilton, 702 F. Supp. 3d at 430.

17
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Congress.” CAIR, 444 F.3d at 665. Here, as in CAIR, “there was a clear nexus between
[communicating with the public on a matter of public concern] and the [Congressperson’s]
ability to carry out [her] representative responsibilities effectively.” Id. at 665-66. The
Congressman’s posts were intended to draw attention to violent and hate-filled rhetoric in
the aftermath of the Kirk shooting and the consequences that can flow from such
statements. These issues are of concern to the Congressman, were the subject of widespread
public discussion and debate at the time of the social media posts, and relate to potential
legislative reforms. “Indeed, where comments made in the course of a conversation on as
private a matter as marital status are within the scope of a congressman’s official duties, it
is hard to fathom how [Congressman Harrigan’s] discussion of grave public policy
concerns relating to ... [political violence]| could ever fall outside the scope of his
employment.” Wuterich, 562 F.3d at 385. Therefore, under District of Columbia law,
Congressman Harrigan readily satisfies the scope-of-employment test.

2. Under North Carolina law, Congressman Harrigan was acting
within the scope of his employment.

If North Carolina law applies, as Plaintiff appears to argue, this Court should reach
the same outcome. “The scope of employment test has been articulated in various ways by
North Carolina courts.” Lee v. United States, 171 F. Supp. 2d 566, 574 (M.D.N.C. 2001);
see also Borneman v. United States, 213 F.3d 819, 828 (4th Cir. 2000). The U.S. District
Court for the Middle District of North Carolina has described that, in sum, under North
Carolina law, a person is acting within the scope of their employment when he

“undertak[es] to do that which he was employed to do,” Lee, 171 F. Supp. 2d at 574
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(quoting Clemmons v. Life Ins. Co. of Ga., 163 S.E.2d 761, 765 (N.C. 1968)), by
performing an act that “was a means or method of doing that which he was employed to
do,” id. (quoting Wegner v. Delly-Land Delicatessen, Inc., 153 S.E.2d 804, 808 (N.C.
1967). Conduct is outside the scope of employment when the employee “departed,
however briefly, from his duties in order to accomplish a purpose of his own, which
purpose was not incidental to the work he was employed to do.” Whedbee v. United States,
352 F. Supp. 2d 618, 625 (M.D.N.C. 2005) (quoting Wegner, 153 S.E.2d at 808).

Under North Carolina law, determining whether an employee acted in the scope of
their employment is typically a question for the jury. See, e.g., Borneman, 213 F.3d at 828.
However, under the Westfall Act and the FTCA, “a plaintiff seeking relief against a federal
employee is not entitled to a jury trial on the scope-of-employment issue, even if the
relevant state law would provide a jury trial.” Lee, 171 F. Supp. 2d at 575 n.6 (internal
quotation marks and citation omitted).

Courts in North Carolina have held that conduct is within the scope of employment
even when an employee had personal motivations for their actions, so long as the conduct
also arose from their job duties. See Whedbee, 352 F. Supp. 2d at 626 (““[1]t cannot be that
any one factor, including whether personal motivations played a role, is dispositive.”); Lee,
171 F. Supp. 2d at 576-77 (holding that “[b]ecause Plaintiff ... has failed to sufficiently
establish that [ Defendant’s] actions arose from independent and personal motives unrelated
to [Defendant’s] managerial responsibilities, Plaintiff has failed to rebut the certification

... that [Defendant] was acting within the scope of his employment™); Zuzul v. McDonald,
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No. 14CV251,2014 WL 3866146, at *4 (M.D.N.C. Aug. 6,2014) (“Nor does the existence
of some degree of personal motivation transform a work-related dispute into a personal
vendetta.”); Estes v. Comstock Homebuilding Cos., 673 S.E.2d 399, 404 (N.C. Ct. App.
2009) (“[A]n employee can simultaneously perform a duty for his/her employer while also
undertaking a personal endeavor.”). When there is a nexus between the “[tortious] act and
the performance of the employee’s duties,” the personal nature of the employee’s conduct
does not take the conduct outside the scope of their employment. Estes, 673 S.E.2d at 404.

Applying these principles here, the social media posts made by Congressman
Harrigan, for the reasons reviewed in detail above, were well within his job duties and thus
were “a means or method of doing that which he was employed to do.” Lee, 171 F. Supp.
2d at 574. In short, by making the social media posts at issue, Congressman Harrigan was
communicating on matters of widespread public and congressional interest in the wake of
the Kirk shooting. Even if Congressman Harrigan had an additional motive in posting on
social media about Plaintiff, that does not take the alleged conduct outside the scope of his
employment under North Carolina law.

B. This scoping determination is consistent with other cases involving
Members of Congress.

Substituting the United States for Congressman Harrigan is fully consistent with
other federal courts’ treatment of Members of Congress who have engaged in similar
conduct. “Federal courts have repeatedly recognized that Members of Congress are acting
in their official capacity when they ‘broadcast their views on pending legislation and

related current events through press releases, televised speeches, interviews, and, as in the
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present case, through social media postings.”” Price v. City of Rock Hill, No. 0:21-cv-

02686-TLW, 2022 WL 9822178, at *3 (D.S.C. Oct. 17, 2022) (quoting Haaland, 973 F.3d

at 600). There are several cases where courts have directed the substitution of the United

States for individually-named Members of Congress acting within the scope of their

employment, including the following:

A Congresswoman was sued for defamation relating to her social media posts
and public statements about allegations of sexual misconduct, which the plaintiff
alleged were motivated by the Congresswoman’s personal objectives. Order at
2, Musgrave v. Mace, No. 2:25-CV-01823 (D.S.C. Aug. 20, 2025), ECF No. 43.
The U.S. District Court for the District of South Carolina held that even if the
Congresswoman’s challenged statements involved both personal and official
matters, her statements were within the scope of her employment because “they,
at least in part, related to the interests of her employer.” Id. at 8 (citing Haaland,
973 F.3d at 602).

A Congressman made statements on his Facebook page about the arrest of the
plaintiff within the Congressman’s district, and the plaintiff sued the
Congressman for defamation. Price v. City of Rock Hill, No. 0:21-cv-2686-
TLW-SVH, 2022 WL 16700438 (D.S.C. July 13, 2022), report and
recommendation adopted, No. 0:21-cv-02686-TLW, 2022 WL 9822178
(D.S.C. Oct. 17, 2022).

A Congressman posted on “his official social media account” and “his
personal account” about the plaintiff’s testimony before the House Oversight
Committee, describing the testimony as ‘“Russian disinformation” and
accusing the plaintiff of “us[ing] a Trump campaign-paid lawyer to make
false allegations since October 2020.” Bobulinski v. Goldman, 2025 WL
1707696, at* 1-2 (internal quotation marks and citations omitted).

A Senator and Congresswoman “issu[ed] a series of tweets in response to a
widely publicized incident on the National Mall in which [the] [p]laintiffs were
involved[,]” and the plaintiffs filed a “defamation suit” against the Senator and
Congresswoman. Haaland, 973 F.3d at 593.

A Congressman made allegedly defamatory statements to the effect that the
plaintiff Marine Corps squad leader deliberately murdered innocent Iraqi
civilians in a cold- blooded massacre[,]”” and the plaintiff brought a “defamation
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case” against the Congressman. Wuterich, 562 F.3d at 378-79, 382.

« A Congressman in his congressional office made a statement to a reporter that
the plaintiff non-profit organization was the “fund-raising arm for Hezbollah[,]”
and the plaintiff sued the Congressman “for defamation and slander . ..” CAIR,
444 F.3d at 662 (internal quotation marks and citation omitted).

« A Congressman made a statement in a television interview that the plaintiff was
a “bigoted, right wing, redneck, racist wacko[,]” and the plaintiff sued for
“defamation, libel, slander, and intentional infliction of emotional distress.”
Chapman v. Rahall, 399 F. Supp. 2d 711, 713 (W.D. Va. 2005).

« A Senator made a statement to a group of reporters following a fundraising
event that the plaintiff non-profit organization had a “national policy [of]
firebombing and even murder[,]” and the plaintiffs sued the Senator, alleging
“they were each defamed.” Operation Rescue Nat'l, 975 F. Supp. at 95, 98-
99.

* A Congressman made allegedly “defamatory statements” during a television
interview “concerning the status of an appropriations bill[,]” and the plaintiff
brought a “defamation suit” against the Congressman. Williams, 71 F.3d at 504.

C. Whether a particular act is within the scope of employment is a
question of law for the Court to decide.

Plaintiff cannot challenge the Certification by relying on conclusory allegations in
her Complaint. See Doe, 929 F.3d at 165. As previously noted, Plaintiff alleges that
Congressman Harrigan’s alleged conduct occurred solely in Congressman Harrigan’s
“individual capacity” (Compl. q 2), and for the purpose of gaining “personal exposure,
recognition, and an increased market for himself and consequently for his [personal
firearms manufacturing] business.” (Compl. § 36). These “conclusory allegations|[,]” /d.,
warrant no deference from this Court as it assesses the scoping determination.

Moreover, when deciding whether conduct was within the scope of employment,

courts focus on the nature of the allegations, rather than simply deferring to how the

22

Case 1:25-cv-01016-TDS-JLW Document4 Filed 11/06/25 Page 22 of 26



plaintiff labels the conduct. See Larson v. Domestic & Foreign Com. Corp., 337 U.S. 682,
687-88 (1949) (rejecting the view that the “denomination of the party defendant by the
plaintiff” is the “sole test of whether a suit was against the officer individually or against
his principal, the sovereign”). A court must inquire into whether the “allegations in [the
plaintiff’s] complaint make clear that [the plaintiff] sued [the] defendants based on acts or
omissions within the scope of their federal offices.” Keyter v. McCain, 207 F. App'x
801,802 (9th Cir. 2006), cert. denied, 549 U.S. 1362 (2007). The scoping determination “is
a question of law for the court to decide,” not a question of fact. Brown v. United States,
933 F. Supp. 2d 780, 784 (E.D. Va. 2013) (internal citations omitted). Cf. Lewis v. Clarke,
581 U.S. 155, 162 (2017) (directing, in the context of a motion to dismiss on sovereign
immunity grounds, that courts “may not simply rely on the characterization of the parties
in the complaint, but rather must determine in the first instance whether the remedy sought
is truly against the sovereign”) (internal citation omitted).

Accordingly, under either District of Columbia or North Carolina law, because the
social media posts at issue were made within the course and scope of employment of
Congressman Harrigan, as the United States Attorney has certified (see GE A), the United
States must be substituted as the only defendant.

III. CONCLUSION
For the reasons set forth above, this Court should enter an order substituting the

United States in place of Congressman Harrigan as defendant on Plaintiff’s claims.
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This the 6th day of November, 2025.

Respectfully submitted,

CLIFTON T. BARRETT
United States Attorney

/s/ Lynne P. Klauer

LYNNE P. KLAUER

Assistant United States Attorney
NCSB #13815

Middle District of North Carolina
101 South Edgeworth St., 4th Floor
Greensboro, NC 27401

(336) 333-5351
lynne.klauer@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

BRIDGET SULLIVAN,
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v. Civil Action No. 1:25-CV-1016

PATRICK HARRIGAN,

Defendant.
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This the 6th day of November, 2025.

/s/ Lynne P. Klauer
Lynne P. Klauer
Assistant United States Attorney
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