IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
Statesville Division

WATAUGA COUNTY VOTING RIGHTS
TASK FORCE,; et al,

Plaintiffs,
V. Case No. 5:25-cv-00157-KDB-DCK

WATAUGA COUNTY BOARD OF
ELECTIONS; et al,

Defendants.

MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR
PRELIMINARY INJUNCTION

Legislative Intervenor-Defendants Philip E. Berger, in his official capacity as President
Pro Tempore of the North Carolina Senate, and Destin C. Hall, in his official capacity as Speaker
of the North Carolina House of Representatives (hereinafter, “Legislative Defendants”) submit this
memorandum in opposition to Plaintiffs’ Motion for Preliminary Injunction [D.E. 22]. Because
Plaintiffs fail to establish the necessary prerequisites for the relief sought, Legislative Defendants
respectfully request that this Court deny the motion in full.

FACTUAL BACKGROUND & PROCEDURAL HISTORY

This lawsuit stems from legislation passed years ago. Specifically, Plaintiffs challenge two
local bills passed by the North Carolina General Assembly: (1) Senate Bill 759 (“S.B. 759”),
passed on October 25, 2023, which enacted electoral districts for the Watauga County Board of
County Commissioners; and (2) Senate Bill 912 (“S.B. 912”) passed on June 27, 2024, which

applied the districts drawn in S.B. 759 to the Watauga County Board of Education and provided
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that any structural alteration approved by referendum would not take effect until 2032. [D.E. 1 at
1928, 32].

S.B. 759 was introduced in the Senate Standing Committee on Redistricting and Elections
on October 23, 2023, as a local bill, by Senator Hise who represents Watauga County. [10/23/23
Sen. Comm. Tr. (“Ex.17) 3:1-21]. S.B. 759 changed Watauga County Commissioner districts from
residential to electoral, which required that the legislature “balance the population” of the districts.
[/d.]. In doing so, Senator Hise testified that it was his understanding that interior areas of Watauga
had grown in population more than the areas on the edge of the county. [/d. at 7:15-24]. Senator
Hise also testified that the Senate Committee was drawing for Watauga County at the first available
time for the legislature after the release of the decennial Census data. [/d. at 6:17-7:1].

Senator Hise freely admitted that balancing population with other priorities required
splitting some voting tabulation districts (“VTDs”). [/d. at 8:14-19]. However, as Senator Hise and
non-partisan central staff further explained, apart from Boone, which is too large to fit in a single
district, only one other municipality, Seven Devils, was split in S.B. 759. [/d. at 10:3-8; D.E. 24-2
at p.46, n.30]. Senator Hise testified that Appalachian State University was split between Districts
1 and 2 because the campus (and Boone itself) is not contiguous, and because the nursing school
is across town from the rest of campus. [Ex.1 at 4:12-5:9].! Finally, with respect to Plaintiffs’
claims here regarding malapportionment and partisanship, Senator Hise testified during legislative
hearings that S.B. 759 was drawn at the request of constituents in the county who felt like the
existing at-large system resulted in a dominance of university/Boone interests over all other county
interests, and wanted a voice for their respective interests throughout the county. [/d. at 3:4-21;

10/24/23 House Comm. Tr. (“Ex.2”) 4:23-5:5; 6:10-18]. Moreover, consistent with other districts

! Plaintiffs’ expert admits the main portion of campus is kept whole. [D.E. 24-2 at 191].
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drawn at the time, partisanship was clearly a factor in the drawing, as noted during Senate
Committee debate, when then-Senate Minority leader Dan Blue asked Senator Hise about criteria
that governed the drawing “other than partisan advantage.” [Ex.1 at 8:1-4]. Senator Hise
acknowledged that three of the five districts were Republican-leaning at 52-53% but
“competitive,” while the two interior districts were not competitive. [/d. at 8:8-13]. No one,
including Senator Blue, raised a legal concern over using partisan considerations to draw S.B. 759,
because everyone understood at the time that it was a legal exercise of legislative authority. 2

S.B. 912 was introduced on June 10, 2024, by its primary sponsor, Senator Hise. [S.B. 912
Bill Lookup (“Ex.3”) at p.3]. On June 12, 2024, the Senate Committee on Redistricting & Elections
took up the bill. [/d.]. Senator Hise explained that S.B. 912 focused on making the Board of
Education districts in Watauga County the same as the Board of Commissioner districts in S.B.
759 and ensuring that any proposed changes by referendum would not go into effect until after the
release of new Census data. [6/12/24 Senate Comm. Tr. (“Ex.4”) 4:2-5:7]. Senator Hise further
explained that §2 of S.B. 912, which Plaintiffs here call the “referendum ban,” was necessary to
lock in the districts drawn in S.B. 759 “so if county commissioners aren’t happy and are trying to
change the districts over the will of the General Assembly . . . they are still free to change them,
but the effective date will be after the [Clensus.” [Ex.4 at 5:11-23]. Indeed, “[t]he will of the
General Assembly must be observed by the county commissioners and others. When [the General
Assembly] drew districts for them . . . those actually have to be the districts. That’s kind of the

way laws work.” [Id. at 6:3-8]. During debate, Senator Mayfield described the “sole purpose” of

2 See 2023 Congressional Plan Criteria (October 2023), publicly available at
https://webservices.ncleg.gov/ViewDocSiteFile/81634; 2023 Senate Plan Criteria (October 2023),
publicly available at https://webservices.ncleg.gov/ViewDocSiteFile/81635.
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S.B. 912 as trying “to ensure that there is Republican representation” in Watauga County. [/d. at
11:1-9]. The Senate passed S.B. 912 on June 18, 2024, and it became law on June 27, 2024. [Ex.3].

After the Senate passed S.B. 912 on June 18, 2024, the Watauga County Board of
Commissioners adopted a resolution to submit a referendum to Watauga County voters to adopt a
different plan for selecting county commissioners—despite the fact that the General Assembly had
enacted S.B. 759 in October 2023, and despite the fact that they knew the Referendum Plan would
go to a vote without being able to take effect this decade. [Ex.3 at p.2; D.E. 1 at 9983-90].

Now, two years after the passage of S.B. 759, and over one year since the passage of S.B.
912, Plaintiffs filed the instant action on October 1, 2025. [D.E. 1]. Plaintiffs waited another month
to seek a preliminary injunction on November 3, 2025. [D.E. 22]. Plaintiffs claim that “[w]ithout
this Court’s timely intervention, the unconstitutional electoral districts enacted in Senate Bill 759
and Senate Bill 912 will remain in effect for the 2026 election cycle.” [D.E. 23 at p.27 (emphasis
added)]. Thus, Plaintiffs concede, the districts in S.B. 759 were already used in the 2024 elections.
This discredits any claim of immediate and irreparable harm or that it is the Court’s responsibility
to grant Plaintiffs “timely intervention” years after the allegedly harmful bills were passed.

ARGUMENT

“A preliminary injunction is an extraordinary remedy never awarded as of right,” Winter
v. Natural Res. Def. Council, Inc., 555 U.S. 7, 24, (2008), “involving the exercise of very far-
reaching power to be granted only sparingly and in limited circumstances.” MicroStrategy Inc. v.
Motorola, Inc., 245 F.3d 335, 339 (4th Cir. 2001) (internal quotations omitted). Plaintiffs seeking
a preliminary injunction must demonstrate: (1) substantial likelihood of success on the merits; (2)
likelihood of irreparable harm; (3) the balance of equities favors them; and (4) issuance of the

injunction serves the public interest. Winter, 555 U.S. at 20. Where the government is a party the
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balance of equities and public interest factors merge. Nken v. Holder, 556 U.S. 418, 435 (2009).
“[EJach of these four factors must be satisfied” for a preliminary injunction to issue; therefore,
failure of any element precludes preliminary injunctive relief. Henderson ex rel. Nat’l Lab. Rels.
Bd. v. Bluefield Hosp. Co., 902 F. 3d 432, 439 (4th Cir. 2018) (quotation omitted).

Because “[t]he rationale behind a grant of a preliminary injunction has been explained as
preserving the status quo,” Hazardous Waste Treatment Council v. South Carolina, 945 F.2d 781,
788 (4th Cir. 1991) (citation omitted), “[m]andatory preliminary injunctive relief”—i.e., relief that
“goes well beyond simply maintaining the status quo pendente lite”—“in any circumstance is
disfavored.” Taylor v. Freeman, 34 F.3d 266, 270 n.2 (4th Cir. 1994) (citation omitted). Plaintiffs
here seek to alter the status quo by compelling Watauga County to conduct elections with maps
that are contrary to duly enacted legislation, which were already used in the 2024 elections, and
under which candidates are already able to file for office for the 2026 elections. [D.E. 22]. Put
differently, Plaintiffs ask this Court to affirmatively alter the express will of the North Carolina
General Assembly, and enjoin districts that were already, and are currently being, used in an
election. This request is presumptively “disfavored” and can be justified only by “the most
extraordinary circumstances.” Taylor, 24 F.3d at 270 n.2. Those “extraordinary circumstances”
are not present here. See e.g. Pierce v. N. Carolina State Bd. of Elections, 97 F.4th 194, 210 (4th
Cir. 2024). Plaintiffs motion for preliminary injunction should be denied.

L. Plaintiffs Cannot Establish That They Will Suffer Irreparable Harm, or That the
Equities Favor an Exceptional Mandatory Injunction.

Plaintiffs are not entitled to a preliminary injunction for the independent and threshold
reason that the equities do not support one. Winter, 555 U.S. at 25-26. The equities analysis in an
election case is governed by the principle set forth in Purcell v. Gonzalez, 549 U.S. 1 (2006) (per

curiam), which dictates “(i) that federal district courts ordinarily should not enjoin state election
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laws in the period close to an election, and (i1) that federal appellate courts should stay injunctions
when|[ ] ... lower federal courts contravene that principle.” Merrill v. Milligan, 142 S. Ct. 879
(2022) (Kavanaugh, J., concurring) (citing Purcell, 549 U.S. at 1). In the same vein, general
principles of equity governing all injunctive relief requests dictate that a plaintiff’s own delay in
requesting relief “belie[s] its claim that there is an urgent need for speedy action to protect its
rights.” John Lemmon Films, Inc. v. Atl. Releasing Corp., 617 F. Supp. 992, 996 (W.D.N.C. 1985).

Plaintiffs’ position runs headlong into these principles. The candidate filing period is
ongoing and the local acts Plaintiffs challenge here were passed well over two years ago. Yet,
Plaintiffs suddenly, and without adequate explanation, rush to this Court seeking extraordinary
injunctive relief. [D.E. 23 at pp.5, 27-28]. But Plaintiffs’ own delay undercuts any argument that
such relief is needed, id. at 996, because they do not, and cannot, square their delayed litigation
choices with the extraordinary and time sensitive relief they now seek.

First, the 2026 election has already started. Candidate filing opened on December 1, 2025,
and runs through December 19, 2025.3 Absentee ballots must be printed and made available no
later than January 12, 2026, the same day ballots for overseas voters are required to be distributed.*
These statutorily-mandated dates run concurrently with the cascade of other operative events
which the State and County Boards of Election must complete before election day, many of which
are already ongoing and all of which are contingent upon established and predictable operations.’
This reality alone should give the Court pause over Plaintiffs’ motion, as the Supreme Court of the

United States recently cautioned that they have “repeatedly emphasized that lower federal courts

3 https://www.ncsbe.gov/news/events/candidate-filing-period-2026-primary-election.

*N.C. Gen. Stat. §163-227.10; see also N.C. Gen. Stat. §163-258.9.

5> For example, if the County Board needs to change precinct or voting locations, they must do so
by January 16, 2026, and provide notice by January 30, 2026. See N.C. Gen. Stat. §163-128(a).
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should ordinarily not alter the election rules on the eve of an election.” Abbott v. League of United
Latin Am. Citizens, No. 25A608, slip op. at *2 (U.S. Dec. 4, 2025) (citing Republican Nat’l Comm.
v. Democratic Nat’l Comm., 589 U.S. 423, 424 (2020)). See also Pierce, 97 F.4th at 226-27
(ongoing elections and the changes an injunction would necessitate would “result in the voter
confusion and disruptive consequences the Purcell principle is designed to avoid.”); Pender
County v. Bartlett, 649 S.E.2d 364, 376 (N.C. 2007) (sua sponte staying the implementation of its
August 2007 order, ahead of the 2008 election), aff’d sub nom. Bartlett v. Strickland, 556 U.S. 1
(2009). With the electoral machine already moving, an injunction cannot, as a matter of equity,
issue. See Milligan, 142 S. Ct. at 879 (Kavanaugh, J., concurring).

Plaintiffs’ broad assertions of a “minimal” burden in “reverting to the prior electoral system
or implementing the Referendum Plan,” [D.E. 23 p.27] fail for several reasons. First, the status
quo is S.B. 759. These districts were used in the 2024 elections. A return to the at-large election
scheme used prior to 2024 would result in an entirely new method of electing officials than the
electoral districting scheme currently in use. Notably, Plaintiffs provide no suggestions for how
such a broad change in election scheme would work, much less how to handle the terms of those
Commissioners already elected under S.B. 759. Plaintiffs’ second option, the Referendum Plan,
was never used in an election. The startling request to use a brand-new plan, not only exceeds that
of a disfavored mandatory injunction, but runs completely contrary to federal law mandating that
if a legislatively enacted plan is struck down, the legislature, must be afforded a “reasonable
opportunity” to enact a new plan. Wise v. Lipscomb, 437 U.S. 535, 540 (1978).

Contrary to Plaintiffs’ generalized conclusions, a mandatory injunction at this stage of the
election cycle would be anything but “minimal.” Instead, it would cause extraordinary disruption

for voters, election administration, and the Court. Given the timing of Plaintiffs’ request, voter
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confusion is all but guaranteed. See Pierce, 97 F.4th at 226-29. This is especially true considering
elections already occurred under these maps. For this reason, the Supreme Court often stays or
overturns pre-election injunctions. See, e.g., Karcher v. Daggett, 455 U.S. 1303 (1982) (Brennan, J.,
in chambers) (staying an order enjoining congressional maps and ordering new ones drawn before the
end of March in advance of a June primary®); Gill v. Whitford, 137 S. Ct. 2289 (2017) (staying a district
court order requiring a remedial map by November 1, 2017 for use in the November 2018 election);
Rucho v. Common Cause, 138 S. Ct. 923 (2018) (staying an order requiring a remedial map by January
29, 2018 due to the “fast approaching” candidate filing deadline’); North Carolina v. Covington, 138 S.
Ct. 974 (2018) (staying a January 21, 2018 revising legislative districts); Abbott v. Perez, 138 S. Ct. 49
(2017); North Carolina v. Covington, 137 S. Ct. 808 (2017); Perry v. Perez, 565 U.S. 1090 (2011);
Miller v. Johnson, 512 U.S. 1283 (1994) (staying an order requiring the submission of remedial plans
by September 26, 1994 for consideration and implementation by the 1994 congressional elections);
Chabot v. Ohio A. Philip Randolph Inst., 139 S. Ct. 2635 (2019).

Even beyond Purcell, the equities continue to weigh in favor of denying Plaintiffs’ request
for a preliminary injunction. Although Plaintiffs’ briefing only passively mentions the balance of
the equities in a conclusory fashion, this factor is a cornerstone of the analysis. Frankenmuth Mut.
Ins. Co. v. Nat’l. Bridge Builders, LLC, 641 F. Supp. 3d 239, 249-50 (W.D.N.C. 2022); Winter,
555 U.S. at 20. Tellingly absent from Plaintiffs’ arguments is any answer to the most critical
question: why did they wait so long to seek injunctive relief? Plaintiffs could have filed suit and

asked for emergent relief at any point during the two years since the passage of S.B. 759, yet they

6 See https://www.nj.gov/state/elections/assets/pdf/election-results/1982/1982-primary-results-us-
senate.pdf.

7 The deadline for candidate filing in Rucho was February 28, 2018. See
https://www.ncsbe.gov/news/press-releases/2018/02/08/candidate-filing-period-begins-monday.
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only now, during an election process, ask this Court to interfere.® See Pierce v. N. Carolina State
Bd. of Elections, 4:23-cv-00193-D-RN, 2023 WL 9107320, *1 (E.D.N.C. Dec. 29, 2023)
(discussing prior denial of plaintiffs’ motion to expedite a preliminary injunction in part due to

% ¢

plaintiffs’ “[failure] to explain their slothfulness” in waiting 26 days to file their action challenging
newly enacted legislative districts and an additional 2 days—28 in total—to seek an injunction).

Here, Plaintiffs do not argue that there is a change of circumstances beyond their own
control and instead gloss over this defect with generalizations of “simpl[e]” residence
confirmations and the alleged ease of either reverting to the prior plan or enacting the never-
implemented Referendum Plan. [D.E. 23 at pp. 23-24]. But there is nothing “simple” about altering
an entire electoral system on the eve of an election, much less one that has already begun. As with
cases where shorter delays have weighed in favor of denying injunctive relief, Plaintiffs’ choices
“belie[]” their claimed need for emergent and extraordinary relief. See John Lemmon Films, Inc.,
617 F. Supp. at 996; see also Pierce, 2023 WL 9107320, at *1. This Court should deny Plaintiffs’
invitation to circumvent well-settled precedent, all of which advise against the relief sought.

I1. Plaintiffs Will Not Succeed on the Merits.

The equities present independent and adequate bases for the Court to deny Plaintiffs request

for preliminary injunction, but Plaintiffs also cannot show a likelihood of success on the merits.

Plaintiffs’ motion seeks to invalidate S.B. 759 and S.B. 912 on various First and Fourteenth

Amendment theories, but each claim fails under established precedent and the slightest scrutiny.

8 Even in a light most favorable to Plaintiffs, they waited over a month to seek injunctive relief.
Compare D.E. 1 (Oct. 1, 2025) with D.E. 22 (Nov. 3, 2025). Although the delay in Plaintiffs’
decision to challenge statutes is enough to warrant denying their motion outright, this thirty-four-
day delay in bringing this motion similarly weighs the equities in Defendants’ favor. In other
words, the equities favor Defendants regardless of the applicable timeline.

9
Case 5:25-cv-00157-KDB-DCK  Document 38  Filed 12/08/25 Page 9 of 28



A. All of Plaintiffs’ Claims Are Foreclosed by Rucho v. Common Cause.

Plaintiffs ask the Court to enter a time machine and return to a time where claims rooted in
the First and Fourteenth Amendment invited the federal judiciary to decide disputes of the partisan
effects of redistricting plans. Rucho v. Common Cause, 588 U.S. 684, 700-05 (2019), put an end
to those claims. Rucho determined that there is no “clear, manageable and politically neutral”
standard for determining when partisan gerrymandering has gone too far because “the Constitution
supplies no objective measure for assessing whether a districting map treats a political party
fairly.” Id. at 707-08. Rucho left federal courts without “license to reallocate political power
between the two major political parties, with no plausible grant of authority in the Constitution,
and no legal standards to limit and direct their decisions.” Id. at 718. Important to Plaintiffs’ claims
here, the Supreme Court in Rucho specifically eschewed the idea that partisanship was not a
permissible districting goal, stating that “[t]o hold that legislators cannot take partisan interests
into account when drawing district lines would essentially countermand the Framers’ decision to
entrust districting to political entities.” Id. at 701. The Rucho Court also found that questions like,
“Should a court ‘reverse gerrymander’ [ ] to counteract ‘natural’ gerrymandering caused [ ] by the
urban concentration of one party?”’ to be non-justiciable along with questions about deviations and
prioritizing traditional redistricting criteria. Id. at 707-08. Indeed, the Supreme Court has
subsequently warned district courts to be “wary of plaintiffs who seek to transform federal courts
into ‘weapons of political warfare’ that will deliver victories that eluded them ‘in the political
arena.’” Alexander v. S.C. State. Conf. of the NAACP, 602 U.S. 1, 11 (2024) (quotation omitted).

Plaintiffs are former Democratic members of the Watauga County Board of County
Commissioners, two Democrat-leaning organizations, and mostly Democratic voters, who

essentially claim that the districts in S.B. 759 are pro-Republican gerrymanders. [D.E. 1 at §93-14,
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75]. Plaintiffs seek relief under five causes of action ranging from malapportionment caused by
the “illegitimate” factor of partisanship [D.E. 1 at q§111-32] to various theories of First and
Fourteenth Amendment viewpoint discrimination and retaliation. [D.E. 1 at 9 133-177]. Plaintiffs
cannot prevail on the merits of any of these claims because at their core they present challenges to
the General Assembly’s power to make political decisions when redistricting. Rucho, 588 U.S. at
703-720; Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 203-04 (2008) (plurality op.)
(irrelevant that partisan considerations played a role in enacting a voting law). This Court should
decline Plaintiffs’ invitations to bypass the unmistakable precedent set forth in Rucho through a
manufactured emergency of recycled First and Fourteenth Amendment claims.

i Plaintiffs’ Malapportionment Claim is Foreclosed.

To the extent that Plaintiffs’ attempt to claim that Rucho does not foreclose their
malapportionment claims, their characterization Rucho’s discussion of one-person, one-vote
claims is taken grossly out of context. [D.E. 23 at p.17, n.4]. Rucho simply states that the “basic
reason’ that “[p]artisan gerrymandering claims have proved far more difficult to adjudicate” is
that, “while it is illegal for a jurisdiction to depart from a one-person, one-vote rule . . . , ‘a
jurisdiction may engage in constitutional political gerrymandering.”” 588 U.S. at 700-01. Far from
tying the permissibility of partisan gerrymandering to the equal population requirement, Rucho
decoupled the concepts, and determined that the Constitution supplies no objective measure to
assess whether a district map treats a political party fairly. /d. at 708.

The evidence offered by Plaintiffs also reveal their malapportionment claim to be a partisan
gerrymandering claim in sheep’s clothing. In support of their eleventh-hour request, Plaintiffs offer
the report of Blakeman Esselstyn, a demographer with ties to Democratic-leaning organizations.

Esselstyn’s report can be boiled down to a single premise—Plaintiffs would prefer to flip one of
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the Republican-leaning districts to a Democratic-leaning district, giving Democrats control of the
Watauga County Boards of County Commissioners and Education. In doing so, Plaintiffs invite
the court to answer a plainly non justiciable question—how much partisanship is too much? Rucho,
588 U.S. at 701. As such, Esselstyn’s conclusion that S.B. 759 favors Republicans, which is
allowed under state and federal law, Harper v. Hall, 886 S.E.2d 393, 401 (N.C. 2023), and
consistent with the Republican General Assembly’s redistricting priorities in 2023, see supra n.2,
is neither shocking, nor an indictment of S.B. 759 or S.B. 912’s constitutionality.

Esselstyn proves Defendants case here by thoroughly showing that this case is nothing
more than a political maneuver. Esselstyn’s report details Watauga County’s 20 precincts,
describing 7 as Democratic leaning, 2 as political toss ups, and 11 as Republican leaning. [D.E.
24-2 at p.11]. Esselstyn also thoroughly details the partisan lean of each of those precincts in his
Figure 4. [D.E. 24-2 at p.12]. Figure 4 reveals that the most democratic leaning precincts are found
in the center of the County in and around Boone and are surrounded on all sides by Republican-
leaning precincts. [/d.]. Comparing Figure 4 to Esselstyn’s reproduction of S.B. 759 (Figure 6)
you see that Districts 1 and 2 largely hew to the dark blue areas identified in Esselstyn’s Figure 4.
[Id. at pp.12, 15; Ex.5°]. More telling about the purpose of this lawsuit is a comparison of
Esselstyn’s Figures 4 and 17, which reveal that his illustrative plan creates 3 districts centered
around the presence of Democratic voters in the middle of the county, submerging some
Republican-leaning precincts into District 2. [D.E. 24-2 at pp.12, 42; Ex.7'°]. This flips the
majority of the county’s 5 districts to Democratic-leaning districts. This is exactly the sort of

conduct that Rucho decreed federal courts are ill-suited to adjudicate. 588 U.S. at 708.

? Attached as Exhibit 5 (“Ex.5”) is a side-by-side comparison of Esselstyn’s Figures 4 and 6.
10 Attached as Exhibit 6 (“Ex.6”) is a side-by-side comparison of Esselstyn’s Figures 4 and 17.
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ii. Plaintiffs “Referendum Ban” Claims are Foreclosed.

Plaintiffs’ attempts to separate out S.B. 912’s “referendum ban” from the actual districting
plan does not make Plaintiffs’ claims justiciable. The claims pertaining to S.B. 912 (2-5), are
inextricably linked to the redistricting plan passed in S.B. 759, and in fact, S.B. 912, would not
exist absent S.B. 759. Indeed, S.B. 912 directly references S.B. 759 providing that the Watauga
County Board of Education will be elected from the same five single-member electoral districts,
with direct reference to the enacted version of S.B. 759 (S.L. 2023-147). N.C. Sess. Law 2024-13
at §1.(a). Put plainly, S.B. 912, among other things, sets forth a districting plan for the Watauga
County Board of Education and effectuates the General Assembly’s intent with respect to
districting for Watauga County. Construing S.B. 759 and S.B. 912 together, Plaintiffs’ claims 2-
5 amount to constitutional challenges to districting plans aimed at the pursuit of partisan advantage.
At base, this case concerns decisions about how those districts are drawn. Because the Legislature
can engage in constitutional partisan gerrymandering, Hunt v. Cromartie, 526 U.S. 541, 551
(1999), and the General Assembly has not delegated its role as the primary redistricting authority
to the counties, Plaintiffs’ claims regarding S.B. 912 fail. Harper, 886 S.E.2d at 414 (the “General
Assembly’s textual and plenary power is limited only by the express text of the constitution”).

Rucho also bars Plaintiffs’ First Amendment claims. Among the claims raised in Rucho
was that North Carolina’s 2016 congressional districts “violated [plaintiffs’] First Amendment
rights by retaliating against supporters of Democratic candidates on the basis of their political
beliefs” and otherwise discriminated against them because of their political speech and association.
Id. at 692-94. The Supreme Court found issues with these First Amendment theories—mainly, that
districting plans present no “restrictions on speech, association, or any other First Amendment

activities.” Id. at 713. Relatedly, Plaintiffs here are free to engage in First Amendment “activities
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no matter what the effect of a plan may be on their district.” Id. at 713-14. Even when faced with
“blatant examples of partisanship driving districting decisions[,]” the Supreme Court held the First
Amendment does not provide a judicially manageable standard to assess partisanship. /d. at 714-
15.

After Rucho, courts have seen through clever issue framing by plaintiffs designed to avoid
its holding and rejected similar claims to the ones Plaintiffs bring here. See, e.g., Banerian v.
Benson, 589 F. Supp. 3d 735, 736 (W.D. Mich. 2022) (rejecting claim that a districting plan

% <C¢

fragmented plaintiffs’ “communities of interests” more than other communities in violation of the
Equal Protection Clause as “a blood relative of the claims of partisan gerrymandering that the
Supreme Court found nonjusticiable in Rucho’); McConchie v. Scholz, 577 F. Supp. 3d 842, 885
(N.D. IIl. 2021) (no justiciable controversy where the evidence established “that the Illinois
mapmakers were motivated principally by partisan political considerations”). Recently in Jackson
v. Tarrant County, the Fifth Circuit affirmed the denial of a motion for preliminary injunction on
the grounds that the plaintiffs’ First and Fourteenth Amendment viewpoint-discrimination claim
against Tarrant County commissioner districts presented a nonjusticiable political question. 2025
WL 3019284, at *5. Though the plaintiffs there tried to artfully distinguish Rucho by claiming that
Rucho only banned viewpoint-based vote dilution claims, the court in Jackson saw past the
repackaging of a partisan gerrymandering theory and affirmed its non-justiciability. /d. Like in
Jackson, Plaintiffs’ First Amendment viewpoint discrimination claim (5) is barred by Rucho.
Most recently, in Williams, et al. v. Hall, et al., Nos. 1:23-CV-1057, 1:23-CV-1104, *15-
*16 (M.D.N.C. Nov. 26, 2025) (slip op.) [Ex.7], a three-judge panel denied a preliminary

injunction on the plaintiffs’ First and Fourteenth Amendment claims, which alleged that a redrawn

congressional districting plan amounted to retaliation against protected speech by punishing
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Democrats and other voters. The panel found that “[d]espite the various stylings of the claims,”
the plaintiffs failed to show that their claims were “not likely to be foreclosed by the Supreme
Court’s decisions on the ground that they are essentially complaints about partisan
gerrymandering.” Id. at *17. Like in Rucho, the Williams panel flatly rejected the theory “that
partisanship in districting should be regarded as simple discrimination against supporters of the
opposing party on the basis of political viewpoint.” Id. at *21 (quotation omitted).

Here, the allegations in the Complaint show that the nature of Plaintiffs claims are political,
especially in light of Plaintiffs’ requested relief: preliminary and permanent injunctions against the
majority-Republican districting plans in S.B. 759 and S.B. 912. [D.E. 1 at pp.36-37; 99143-44
(alleging disfavored treatment of Watauga County voters because S.B. 912 prohibited the 2024
Democratic Commission-drawn plan from going into effect until after 2032); 49156-57 (alleging
S.B. 912 “was motivated by an intent to punish plaintiffs for publicly expressing their opposition
to Senate Bill 759 and/or associating with other Watauga County voters for the purpose of
organizing support for the 2024 referendum”); 4165 (alleging S.B. 912 causes the vote of a
supporter of the 2024 Democratic-majority referendum plan to not be effective until 2032); 4173
(describing the vote of individuals supporting Democratic-majority referendum plans as
ineffective compared to someone who opposed it); D.E. 23 at p.17, n.5 (describing partisan
interests as inextricably linked with regionalism)]. Like in Williams and Jackson, Plaintiffs’ First
and Fourteenth Amendment claims (2-5) fail under Rucho. A First Amendment claim requires
well-pleaded allegations of an “actual burden” on protected activity, but the Court in Rucho
specifically rejected the theory that partisan decisions in districting discriminates against
supporters of the opposing party. 588 U.S. at 714-15. Similarly, in proposing that the Legislature’s

choice to prevent Plaintiffs preferred Democratic-majority districting plan from becoming
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effective until 2032 amounts to retaliation under the First Amendment, Plaintiffs ignore that Rucho
looked to “First Amendment retaliation cases” for a manageable standard of when partisanship
driving districting decisions becomes unconstitutional, but found none. /d. at 713-14. Plaintiffs’
First and Fourteenth Amendment claims are no different than those in Rucho and must fail.

B. Even Absent Rucho, Plaintiffs’ Malapportionment Claim Fails.

The Equal Protection Clause requires states to construct districts with “substantial equality
of population among the various districts” to ensure that “the vote of any citizen is approximately
equal in weight to that of any other citizen in the State.” Reynolds v. Sims, 377 U.S. 533, 579
(1964). “The Constitution, however, does not demand mathematical perfection.” Harris v. Arizona
Indep. Redistricting Comm’n, 578 U.S. 253, 258 (2016). A state, therefore, need not justify “minor
deviations” from mathematical equality, which are “those in an apportionment plan with a
maximum population deviation under 10%.” Id. at 259. A limited exception to this rule requires
Plaintiffs to “show that it is more probable than not that a deviation of less than 10% reflects the
predominance of illegitimate reapportionment factors” rather than the “legitimate considerations
incident to the effectuation of a rational state policy.” Id. at 258-59. “Given the inherent difficulty
of measuring and comparing factors that may legitimately account for small deviations from strict
mathematical equality[,]” the Supreme Court has recognized that “attacks on deviations under 10%
will succeed only rarely, in unusual cases.” Id. at 259. This is not one of those rare cases.

Plaintiffs’ malapportionment claim is based on a flawed premise: that partisanship is an
illegitimate factor in districting. [D.E. 23 at pp.16-17]. That is simply not the case. Before and after
Rucho, the Supreme Court has “made clear that a jurisdiction may engage in constitutional political
gerrymandering[.]” Alexander, 602 U.S. at 9 (quoting Cromartie, 526 U.S. at 551); Veith v.

Jubelirer,541 U.S. 267, 285 (2004) (plurality op.).
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Plaintiffs rely on several cases that pre-date Rucho as the basis for their malapportionment
claim. The first is Larios v. Cox, 300 F. Supp. 2d 1320 (N.D. Ga. 2004) (per curiam), summarily
aff’d, 542 U.S. 947 (2004). [D.E. 23 at pp.15, 17]. In Larios, a three-judge panel found that
deviations in Georgia’s legislative reapportionment plans resulted from an intentional systematic
over and under population of districts creating a significant partisan advantage for Democrats. /d.
at 1331. However, Larios did “not give clear guidance” on when partisanship advantage alone
justifies minor population deviations in a districting plan because related objectives, like
regionalism and inconsistent incumbent protection, are inherently intertwined. League of United
Am. Citizens v. Perry, 548 U.S. 399, 422-23 (2006) (discussing Larios’s failure to resolve the issue
of “whether or when partisan advantage alone may justify deviations in population” among
districts across a challenged districting plan). Subsequent cases attempted to define the contours
of Larios claims. For example, in Raleigh Wake Citizens Association v. Wake County Board of
Elections, 827 F.3d 333, 344-47 (4th Cir. 2016), the Fourth Circuit found that redistricting plans
for Wake County were malapportioned in a way that systematically overpopulated Democratic
districts and underpopulated Republican districts in violation of the Equal Protection Clause.
Neither Larios nor Raleigh Wake Citizens Association are dispositive because they came before
Rucho, and post-Rucho, federal appellate courts have generally not upheld successful Larios
claims. But even absent Rucho, the Fourth Circuit acknowledged that “some amount of partisan
politics is par for the course in redistricting generally.” Raleigh Wake Citizens Ass 'n, 827 F.3d at
347. Thus, because these claims inevitably ask a court to determine “how much partisanship is too
much” in the context of population deviations, Plaintiffs’ Larios-style claim is nonjusticiable.

Even if this Court declines to resolve the tension between Larios and Rucho, and assumes

without deciding that partisan advantage, geographic favoritism, and “an effort to disfavor college
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students”!! are all illegitimate districting factors, Plaintiffs have not made a clear showing that a
single illegitimate factor predominated over legitimate ones. Contrary to Plaintiffs’ conclusory
assertions [D.E. 23 at pp.5, 12], the districts in S.B. 759 are not malapportioned on their face
because they are all below the 10% maximum population deviation. [Expert Report of Dr. Sean
Trende (“Ex.87) at pp.13-14]. As such, the burden is on Plaintiffs to show that the minor population
deviations in S.B. 759 reflect the predominance of an illegitimate reapportionment factor over
legitimate districting considerations. Harris, 578 U.S. at 259. When evaluating whether an
illegitimate factor predominated, courts begin with a “presumption of legislative good faith” which
“directs district courts to draw the inference that cuts in the legislature’s favor when confronted
with evidence that could plausibly support multiple conclusions.” Alexander, 602 U.S. at 10.

A consideration “predominates” only when it is disentangled from other factors. /d. at 6.
This requires an alternative plan that takes into consideration the legitimate partisan goals of the
legislature. /d. at 34 (holding the district court “critically erred by failing to draw an adverse
inference against the Challengers for not providing a substitute map that shows how the State
‘could have achieved its legitimate political objectives’); Abbott, No. 25A608, slip op. at *3
(Alito, J., concurring) (“when the asserted reason for a map is political, it is critical for challengers
to produce an alternative map that serves the States’ allegedly partisan aim just as well as the map
the State adopted.”) Here, Esselstyn’s illustrative plan fails to take into account the General
Assembly’s legitimate partisan goals because it has 3 Democratic-leaning districts and 2
Republican-leaning districts, as opposed to the 3 Republican and 2 Democratic districts in S.B.
759. [D.E. 24-12 at p.6]. Additionally, Plaintiffs intertwine partisanship, geographic favoritism,

and effort to disfavor college students such that it is impossible to determine whether any

1 Notably, Plaintiffs failed to bring a Twenty-Sixth Amendment age discrimination claim.
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predominate. [See, e.g., D.E. 23 at p.16 (“The same urban residents whose votes were diluted by
the SB759 districts, purportedly to enhance rural residents’ voting power, are also
disproportionately Democratic voters, and the same rural voters who benefited from the imposition
of the SB759 districts are disproportionately Republican voters.”)]. Indeed, Plaintiffs admit that
geographic favoritism and partisan advantage are intertwined and submit that “[t]he Court need
not decipher whether the primary goal was geographic favoritism or partisan advantage.” [/d. at
p.17, n.5]. But the Supreme Court’s Equal Protection Clause jurisprudence shows that is not the
case, and holding otherwise would ignore the presumption of legislative good faith. Alexander,
602 U.S. at 6; Abbott, No. 25A608, slip op. at *1 (internal citations omitted).

The alleged “overpopulated” Districts 1 and 2 in both S.B. 759 and S.B. 912 contain
residents who, according to Plaintiffs, mainly support Democrats, are urban voters in Boone, and
mostly comprise of college students. [D.E. 23 at pp. 16-20]. The other “underpopulated” districts
mainly support Republicans, rural voters in other areas of the County, and contain “smaller
fragments of the student population.” [/d.]. With these intertwined rationales, Plaintiffs failed to
disentangle partisanship from other factors and cannot prove that any predominated. /d. Plaintiffs’
malapportionment claim fails for this reason alone.

Furthermore, Plaintiffs’ attempts to show that traditional districting criteria were
subordinated in the challenged plan at the expense of equal population similarly fail. The Supreme
Court has defined legitimate districting considerations to include “traditional districting principles
such as compactness, contiguity, and respect for political subdivisions,” Shaw v. Reno, 509 U.S.
630, 647 (1993), as well as maintaining communities of interest, and protecting incumbents. Bush
v. Vera, 517 U.S. 952, 977 (1996) (plurality op.) (communities of interest); Karcher v. Daggett,

462 U.S. 725, 740 (1983) (“avoiding contests between incumbent[s]”). Esselstyn attempts to draw
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on his experience working for various counties to show that S.B. 759 subordinated traditional
districting criteria at the expense of equal population. But, as Esselstyn admits [D.E. 24-2 at p.14,
n.10], the previous districts were grossly malapportioned ranging from -33.47% underpopulated
to 39.17% overpopulated. Notably, the Watauga County Board of County Commissioners made
no attempts to redraw these districts immediately following the 2020 census. Instead, they waited
until June 2024, approximately 8 months after the General Assembly enacted S.B. 759, to propose
anew plan. [D.E. 1 at pp.1-2]. Instead of creating population disparities, S.B. 759 and 912 created
plans within the presumptively constitutional 10% deviation range. Harris, 578 U.S. at 259.
Furthermore, the number of districts and individuals apportioned at issue in Larios cases
are generally greater than the population at issue here. Larios, 300 F. Supp. 2d at 1325-31
(analyzing statewide malapportionment claim regarding Georgia’s legislative districts); Raleigh
Wake Citizens Ass 'n, 827 F.3d at 338 (districts in one of North Carolina’s most populous counties);
Harris, 578 U.S. at 260-63 (analyzing statewide malapportionment claim for Arizona’s legislative
districts); Williams v. Hall, Nos. 1:23-CV-1057, 1:23-CV-1104, 2025 WL 1553759, *9 (M.D.N.C.
Apr. 8, 2025) (dismissing plaintiffs’ Larios claims regarding state Senate districts). As shown in
the Expert Report of Dr. Sean Trende [Ex.8 at pp.14-16], the ideal population for these districts is
only 10,817, compared to 86,995 for North Carolina state House districts. Therefore, a 5%
deviation from the ideal population for Watauga County commissioner and school board districts
is 541 residents, and a 1% deviation is only 108. [/d.]. The small population changes and lower
number of districts will naturally produce larger percentages that might not otherwise be seen in
statewide districting plans. [/d.]. With this context, it is clear that Esselstyn’s statistics reflect
nothing more than small disparities. Brnovich v. Democratic Nat’l Comm., 594 U.S. 647, 681

(2021).
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Esselstyn’s discussion of traditional districting criteria misses the mark for several reasons.
First, redistricting is not a “beauty contest[.]” Bush, 517 U.S. at 977. Legal assessments do not
involve a determination of who has produced the “best” or “most constitutional” maps. See Daly
v. Hunt, 93 F.3d 1212, 1221 (4th Cir. 1996) (the existence of “more constitutionally perfect” plan
with smaller population variances does not in itself amount to a constitutional violation). The
Supreme Court recognized this principle in Bush v. Vera, by holding that constitutional districts
drawn meeting traditional redistricting criteria “may pass strict scrutiny without having to defeat
rival compact districts designed by plaintiffs’ experts in endless ‘beauty contests.”” 517 U.S. at
977. Thus, the fact that Esselstyn drew slightly more compact districts is hardly noteworthy. In
fact, S.B. 759’s compactness scores are either higher, or within the range of those Esselstyn
credited in the Pierce v. N. Carolina State Bd. of Elections, No. 4:23-CV-193, 2025 WL 2841008,
#20 (E.D.N.C. Sept. 30, 2025) litigation regarding state Senate districts 1 and 22 earlier this year.

Esselstyn’s discussion of core retention is also puzzling. First, absent an express legislative
intent establishing core retention as a districting priority, core retention is not a traditional
districting criteria relied upon by the Supreme Court and was largely discredited in Singleton v.
Merrill, 582 F. Supp. 3d 924, 1016 (N.D. Ala. 2022), aff’d by Allen v. Milligan, 599 U.S. 1, 21-23
(2023). Moreover, it belies logic that S.B. 759 would have high retention scores when the previous
non-electoral districts were as malapportioned (in some instances by over 60%), as Esselstyn

himself reports. [D.E. 24-2 at p.14, n.10; Ex.8 at p.26]. Finally, Esselstyn criticizes S.B. 759 for

12 The Compactness Report for the Senate districts challenged in Pierce is publicly available on
the General Assembly’s website at
https://www.ncleg.gov/Files/GIS/Plans_Main/Senate 2023/SL%?202023-146%20Senate%20-
%20Compactness%20Report.pdf
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spreading Boone across districts,'® but he concedes that nearly all of Boone is in two districts.
[D.E. 24-2 at pp.28, 46]. Esselstyn’s report also reveals that because of Boone’s high population,
it must be split into at least three districts. [/d. at p.46, n.30]. In fact, S.B. 759 does a better job of
keeping Boone’s population together than Esselstyn’s plan. [Ex.8 at pp.30-31]. Moreover, in the
Referendum Plan, Boone is split among all districts. [D.E. 24-2 at 4128].

Finally, Esselstyn’s theory that the General Assembly is somehow looking to harm student
voting is belied by his own admission that Appalachian State’s central campus is kept in a single
district under S.B. 759. [Id. at §91]. It is unclear how keeping a college campus whole somehow
disfavors college voters or Democratic voters, but Common Cause made the opposite argument in
Common Cause v. Lewis, presenting evidence that ECU and UNCW campuses were split into
separate districts and thus disfavoring college students. No. 18CVS014001, 2019 WL 4569584, at
*59 (ECU) and *67 (UNCW) (N.C. Super. Ct. Sept. 3, 2019), abrogated by Harper, 886 S.E.2d
393 (N.C. 2023). This points to the precise reason these claims are political and non-justiciable.

In sum, Plaintiffs’ contentions that Esselstyn’s alternative districting plans are “more
constitutionally perfect” does not negate the presumption that S.B. 759 and S.B. 912 are the result
of a good-faith effort to achieve population equality. Daly, 93 F.3d at 1221. Plaintiffs fail to
overcome that presumption, and their malapportionment claim fails.

C. Even absent Rucho, Plaintiffs’ Claims Regarding the “Referendum Ban” Fail
for Additional Reasons.

Even if Plaintiffs’ claims were justiciable (supra pp.13-16), acts of the General Assembly

are presumed constitutional. Abbott v. Perez, 585 U.S. 579, 603 (2018). Indeed, when evaluating

13 Esselstyn’s criticisms of precinct splits are also easily dismissed. Some of the precinct splits are
not populated [Ex.8 at pp.30-31] and others are equally explained by Esselstyn’s own report. [ See,
e.g., D.E. 24-2 at 994 (noting Commissioner Eggers resides in part of the split Brushy Fork
precinct)].
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legislative intent, courts must begin with a “presumption of legislative good faith” which “directs
district courts to draw the inference that cuts in the legislature’s favor when confronted with
evidence that could plausibly support multiple conclusions.” Alexander, 602 U.S. at 10.

Plaintiffs spend much of their arguments on claims 2-5 on the alleged lack of a sufficient
government interest concerning S.B. 912. [See, e.g. D.E. 23 at pp.20 (claim 2); 22 (claim 3); 25
(claim 4); 26 (claim 5)]. But Plaintiffs ignore that the Constitution endows states with authority to
regulate their own elections. Anderson v. Celebrezze, 460 U.S. 780, 788 (1983); Burdick v.
Takuski, 504 U.S. 428, 433 (1992) (“Common sense, as well as constitutional law, compels the
conclusion that government must play an active role in structuring elections.”). Pursuant to this
delegation, the Supreme Court routinely affirms a state’s chosen electoral scheme, even accepting
that it may “inevitably affect[]—at least to some degree—the individual’s right to vote and his
right to associate with others for political ends.” Anderson, 460 U.S. at 788. Moreover, “[t]he
requirement that states articulate their asserted regulatory interests is not a high bar.”'* Buscemi v.
Bell, 964 F.3d 252, 265 (4th Cir. 2020). Even North Carolina’s “general interest in regulating the
election process” meets that bar. Pisano v. Strach, 743 F.3d 927, 933 (4th Cir. 2014).

Plaintiffs admit [D.E. 23 at p.25], the General Assembly has the power to lawfully modify
referendum procedures by statute, as it did here. The case should end with that admission.
Moreover, under the North Carolina Constitution, counties and their governments are created by
the General Assembly. N.C. Const. art. VII, §1. Indeed, counties in North Carolina have no
inherent powers, and operate under the limited delegation of powers that the General Assembly

“deem(s] advisable” to grant to them. N.C. Const. art. VII, §1; Orth & Newby, The North Carolina

14 Contrary to Plaintiff’s argument (D.E. 23 at p.24), strict scrutiny does not apply because S.B.
912 has nothing to do with ballot access.
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State Constitution 170 (2d ed. 2013) (““As instrumentalities of the state, units of local government
only have such powers as the General Assembly gives them.”). As such, the right to call a
referendum is granted by the General Assembly to County Boards of Commissioners and can be
modified by local rule by the General Assembly—a fact not disputed by Plaintiffs. See N.C. Gen.
Stat. §153A-60. In fact, the General Assembly has long had, and exercised, a right to enact “local
acts” that by their very nature apply only to one or more counties. See N.C. Gen. Stat. §153A-1
(defining “Local act” as “an act of the General Assembly that applies to one or more specific
counties, cities, or counties and cities by name.”). For example, in 2023 alone, S.B. 759 was one
of approximately 25 local acts enacted by the General Assembly to address various municipal and
county election terms, methods of election, and district lines across the state.'” Thus, state law
expressly contemplates an act directed at a specific county, and therefore Watauga County is
treated no differently than others. N.C. Gen. Stat. §153A-1.

It is noteworthy that local acts involve specific counties, not individuals. Here under the
challenged local acts no Watauga County voter lost the right to vote, or petition. Moreover, voters
do not have a constitutional right to structure their own county commission, they are not a protected
class, and S.B. 912 does not amount to a “targeted withdrawal of referendum rights from Watauga
County citizens” as Plaintiffs claim. [D.E. 23 at p.21]. This is especially true because the statutory
right to call a referendum belongs to the Watauga County Board of Commissioners, who is
undisputedly not a plaintiff in this action. N.C. Gen. Stat. §153A-60. Thus, it is hard to imagine
how Plaintiffs have standing to challenge the alteration of a right not conferred upon them, and

that they admit the General Assembly had the right to alter. Moreover, the Equal Protection Clause

ISN.C. Sess. Law 2023-1; N.C. Sess. Law 2023-112; N.C. Sess. Law 2023-118; N.C. Sess. Law.
2023-143; N.C. Sess. Law 2023-144; N.C. Sess. Law 2023-147; N.C. Sess. Law. 2023-16; N.C.
Sess. Law 2023-17; N.C. Sess. Law 2023-18; N.C. Sess. Law 2023-2; N.C. Sess. Law 2023-22.
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prohibits “enactin[ing] a particular voting scheme as a purposeful device ‘to minimize or cancel
out the voting potential’” of a class of voters. Miller v. Johnson, 515 U.S. 900, 911 (1995). To
succeed on this claim, Plaintiffs must prove that S.B. 912 has the purpose and effect of diluting
their vote. Alexander, 602 U.S. at 38-39. But again, no “vote” or “right” of Plaintiffs was lost here.

Taken as a whole, the identifiable government purpose behind S.B. 912 was clear: to
effectuate the will of the General Assembly expressed through the districts in S.B. 759. [Ex.4 at
6:3-8]. This is a legitimate government purpose for the State’s chief districting authority.'® Harper,
886 S.E.2d at 414. Additionally, as Senator Hise testified during the debate on S.B. 912, “[t]he
will of the General Assembly must be observed by the county commissioners and others. When
[the General Assembly] drew districts for them . . . those actually have to be the districts. That’s
kind of the way laws work.” [1d. at 6:3-8]. Thus S.B. 912, serves the rational and important interest
of effectuating the will of the General Assembly and estopping counties from circumventing the
will of the people’s chamber. Id. at 414. [Ex.4 at 4:2-5:23, 6:3-8].!7 The basis for S.B. 912 is clear
and legitimate.

CONCLUSION

For the foregoing reasons, Court should deny Plaintiffs’ Motion for Preliminary Injunction.

Respectfully submitted, this the 8th day of December, 2025.

16 To the extent that Plaintiffs allege that S.B. 759 also created electoral districts for Anson County,
but that S.B. 912 did not forbid Anson County from passing a new districting plan via referendum
[D.E. 23 at p.21, n.6], neither Anson nor any other county needed to be included because they did
not attempt to circumvent the Legislature’s districting authority.

17 Plaintiffs’ citations to City of Greensboro v. Guilford Cnty. Bd. of Elections, 248 F. Supp. 3d
692 (M.D.N.C. 2017) [D.E. 23 at pp.20-21], are unavailing because no state defendant appeared
in that case to identify the legitimate government purpose for the challenged legislation.
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