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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA: 

Under section 7A-31 of the North Carolina General Statutes, as well as Rule 

15 of the North Carolina Rules of Appellate Procedure, State Treasurer Bradford B. 
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Briner petitions this Court for discretionary review of a decision of the Court of Ap-

peals.  

INTRODUCTION 

The Treasurer won below. But just technically prevailing can nonetheless be 

a Pyrrhic victory when the Court of Appeals declines to apply this Court’s precedent. 

Such a ruling leaves this Court’s constitutional doctrine in jurisprudential limbo and 

invites continued defiance by governors in future cases. 

In Stein v. Berger, this Court announced a three-part framework for evaluating 

how the General Assembly may allocate executive functions among members of the 

Council of State. That framework answered a question this Court had thrice declined 

to address, and it did so with clarity: executive functions are either prescribed by 

constitutional text, assigned by law, or inherent in a given executive role. Functions 

falling outside these categories may be assigned by the legislature to any Council of 

State member. This framework recognizes our constitution’s plural executive model 

and rejects the unitary executive theory that Governor Stein champions.  

Governor Stein has litigated this case in open defiance of Stein v. Berger. To 

Governor Stein, all executive power not constitutionally assigned to another Council 

of State member must belong to him. At the superior court, his counsel declared that 

“Stein v. Berger has no bearing; McCrory controls.” On appeal, the Governor argued 
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that Stein v. Berger’s “procedural posture” rendered it “nonprecedential.” The 

Governor’s position is remarkable: he asks lower courts to treat this Court’s pub-

lished opinion as if it does not exist. 

The Court of Appeals, though reaching the correct result, neglected to chas-

ten this defiance, leaving the law in limbo. The majority’s opinion mentions Stein v. 

Berger only in passing, citing it solely to discuss a concurrence. The opinion never 

applies the three-category framework. It never explains why utilities regulation falls 

outside the Governor’s inherent executive powers. It never rebuts the Governor’s 

persistent attempts to resurrect McCrory and bury Stein v. Berger.  

This treatment leaves future courts adrift. When litigants openly challenge 

whether a Supreme Court opinion constitutes binding precedent, and the interme-

diate appellate court responds with silence, uncertainty festers.  

The question presented—whether the General Assembly may assign one Util-

ities Commission appointment to the Treasurer—offers an ideal vehicle for this 

Court to demonstrate how the Stein v. Berger framework operates. The constitutional 

analysis for the Utilities Commission is straightforward: the text assigns no utilities 

function to any Council of State member; no law exclusively reserves utilities regu-

lation to the Governor; and nothing in history or tradition renders utilities regulation 
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inherent in the gubernatorial office. Indeed, from 1819 through the 1940s, the Gov-

ernor did not control the state’s utilities regulators.  

This Court should grant discretionary review to vindicate its own precedent, 

apply its own framework, and ensure that Stein v. Berger is understood as the binding 

authority it is. 

BACKGROUND 

On 7 February 2025, the Governor filed a lawsuit against the General Assem-

bly bringing three unrelated claims. (R p 3.) Relevant to this petition, Governor Stein 

challenged a provision of Session Law 2024-57 that reallocated the appointing au-

thority for the five-member Utilities Commission. (R pp 23-24.) Before the new law, 

the Governor appointed three of the Commission’s members, the Senate appointed 

one, and the House appointed the other. Under the new law, one of the Governor’s 

appointments was transferred to the State Treasurer. N.C. Sess. Law 2024-57, 

§ 3F.1(a) (amending N.C. Gen. Stat. § 62-10). The State Treasurer is an inde-

pendently elected constitutional officer, serving as part of the Council of State. The 

State Treasurer intervened to protect his right to make this appointment. (R p 62.) 

The Governor’s other two claims need not detain the Court. The Governor’s 

lawsuit challenged the restructuring of the Building Code Council, (R pp 24-25), but 

under both the old and new versions of the law, the appointments to that Council are 
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made only by the Governor and the General Assembly, and not any other member of 

the Council of State, (R pp 20-22). The Governor’s other challenge was to a change 

in law that altered the Governor’s ability to fill judicial vacancies in the appellate 

division. (R pp 22-23.)  

The Governor’s lawsuit was transferred to a three-judge panel. (R p 61.) The 

parties filed cross-motions for summary judgment. (R pp 82, 85, 88.) 

While the parties briefed the motions for summary judgment, this Court is-

sued its opinion in Stein v. Berger, 387 N.C. 575, 915 S.E.2d 146 (2025) (per curiam). 

That opinion dealt with a change of appointment authority for the State Board of 

Elections and county boards of election, from the Governor to the State Auditor, 

another member of the Council of State.  

After a hearing, the three-judge panel issued a final judgment. (R p 93.) The 

court rejected the Governor’s challenges to the Utilities Commission and Building 

Code Council, concluding that the statutory changes were constitutional. (R pp 93-

94.) The court agreed with the Governor’s challenge on the judicial vacancies issue. 

(R pp 93-94.) The order did not explain the court’s reasoning.  

The Governor appealed the Utilities Commission and Building Code Council 

issues, while the Legislative Defendants appealed the judicial vacancies issue. (R pp 

98-103.) 
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At the Court of Appeals, the Treasurer moved to expedite the appeal in the 

public’s interest, which the Court allowed.  

After merits briefing was completed, the Court of Appeals issued a published 

opinion in a separate but related case, Stein v. Berger (Stein Commissions), 923 S.E.2d 

579, 590 (N.C. Ct. App. 2025). Stein Commissions addressed numerous statutory 

changes to boards and commissions. It included some boards and commissions, sim-

ilar to the Utilities Commission, where some of the Governor’s appointments were 

reassigned to a different member of the Council of State. Id. at 588-89. After this 

decision was issued, the parties filed supplemental briefs, discussing that decision’s 

impact on this appeal. In his supplemental briefing, Governor Stein abandoned his 

claim as to the Building Code Council but continued pressing his claim as to the Util-

ities Commission.  

The appeal in this case was heard by the Honorables Tyson, Zachary, and Col-

lins, judges of the Court of Appeals. On 7 January 2026, the Court issued a published 

opinion on all three issues. Stein v. Hall, No. COA25-745, 2026 WL 41077 (N.C. Ct. 

App. Jan. 7, 2026) [App. 64-113]. The majority opinion was authored by Judge Ty-

son. Judge Collins dissented.  

The majority opinion affirmed the superior court’s judgment on the Utilities 

Commission issue. While reaching the correct outcome, the opinion did not apply 
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the framework set out by this Court in Stein v. Berger. The majority also affirmed the 

Building Code Council issue, and reversed the judicial vacancies issue, rendering 

judgment for the Legislative Defendants on those claims.  

The Treasurer seeks this Court’s review on the sole issue of the Utilities Com-

mission.  

REASONS WHY DISCRETIONARY REVIEW  
SHOULD BE ALLOWED  

This Court should establish that courts must apply the Stein v. Berger frame-

work. Throughout this litigation, Governor Stein has taken the position that Stein v. 

Berger is irrelevant and not precedential. And although the Court of Appeals reached 

the right outcome, it failed to disabuse the Governor of his misguided notions. The 

Court of Appeals did not apply the Stein v. Berger framework, nor did it adequately 

dispose of the Governor’s efforts to distinguish that decision.  

The allocation of functions and powers among Council of State members is an 

issue of major significance to the State’s jurisprudence. N.C. Gen. Stat. § 7A-

31(c)(2). That same question, as well as the responsibility of utilities regulation in 

the state, also has “significant public interest.” Id. § 7A-31(c)(1).  
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A. Stein v. Berger created a new framework for evaluating the 
legislative assignment of appointing authority among Council of 
State members. 

The North Carolina Constitution establishes a plural executive. The executive 

branch of North Carolina is the Council of State, which is composed of the Governor 

and nine other constitutional officers created by Article III of the state constitution. 

N.C. Const. art. III, § 8 (defining the Council of State as all officers established by 

Article III); see Stein v. Berger, 387 N.C. 575, 576, 915 S.E.2d 146, 147 (2025) (“It is 

well settled that the state constitution apportions executive power among the ten 

individually elected officers of the Council of State, led by the Governor.” (footnote 

omitted)); Cooper v. Berger (Cooper Confirmation), 371 N.C. 799, 800, 822 S.E.2d 

286, 290 (2018); N.C. Gen. Stat. § 147-4 (defining the executive branch). “[T]he 

Governor heads the executive branch but does not unilaterally exercise executive 

power.” Stein, 387 N.C. at 576, 915 S.E.2d at 147. All Council of State members are 

“directly elected officers, with executive duties of their own.” Cooper Confirmation, 

371 N.C. at 800 n.1, 822 S.E.2d at 290 n.1 (citing John V. Orth & Paul Martin 

Newby, The North Carolina State Constitution 124-25 (2d ed. 2013)).  

By the time of the Constitution of 1868, the office of Governor had become an 

elective office, filled by statewide election rather than through appointment by the 

legislature. N.C. Const. of 1868, art. III, § 1. The Constitution of 1868 also elevated 
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the Council of State offices to constitutional stature, requiring their election for the 

first time. Id. At the same time, the constitution reserved to the legislature the power 

to determine the duties of the Council of State members. Id. art. III, § 13. That pro-

vision remains to this day. N.C. Const. art. III, § 7(2).  

Over the decades, governors have attempted to collapse the executive branch 

into a unitary executive model. But those efforts have been rebuffed by the legislature 

and voters. In 1930, for example, Governor O. Max Gardner recommended the cre-

ation of a unitary executive and the “abolish[ment]” of the Council of State. Brook-

ings Inst., Report on a Survey of the Organization and Administration of the State 

Government of North Carolina, XXX (1930) [App. 5]. The proposal was never 

adopted. Instead, in 1944, voters amended the constitution to expand the Council of 

State by making the Commissioners of Agriculture, Labor, and Insurance elective 

offices. Amendments to the Constitution of North Carolina 8 (John L. Sanders & John 

F. Lomax, Jr., eds., 1997) [App. 63], available at https://web-

services.ncleg.gov/ViewDocSiteFile/56192 (referencing N.C. Sess. Laws 1943, ch. 

57).  

This historical evolution of the Council of State informs the current legal de-

bate over legislative authority and the allocation of executive powers addressed in 

Stein v. Berger. Stein v. Berger was this Court’s first chance to explain how courts 

https://webservices.ncleg.gov/ViewDocSiteFile/56192
https://webservices.ncleg.gov/ViewDocSiteFile/56192
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should review the assignment of functions by the legislature among the members of 

the Council of State. In that case, the General Assembly had reassigned the appoint-

ing authority for the State Board of Elections and all 100 county boards from the 

Governor to the State Auditor, who is a member of the Council of State. Stein, 387 

N.C. at 575, 915 S.E.2d at 146.  

Three times before, this Court expressly reserved this question. See State ex 

rel. McCrory v. Berger, 368 N.C. 633, 646 n.5, 781 S.E.2d 248, 256 n.5 (2016) (“Our 

opinion takes no position on how the separation of powers clause applies to those 

executive departments that are headed by the independently elected members of the 

Council of State.”); Cooper v. Berger (Cooper I), 370 N.C. 392, 407 n.4, 809 S.E.2d 

98, 107 n.4 (2018) (same); Cooper Confirmation, 371 N.C. at 806 n.5, 822 S.E.2d at 

293 n.5 (same). But neither Governor Stein nor the superior court heeded the dis-

claimers in those cases. Rather, the superior court panel in Stein v. Berger treated 

those cases “as dispositive” of the election board issue. Stein, 387 N.C. at 577, 915 

S.E.2d at 148. The panel called Cooper I “controlling authority” and then applied 

the “functional McCrory test.” Id. 

From that adverse decision, the defendants appealed. The Court of Appeals 

issued a writ of supersedeas, staying enforcement of the trial court’s ruling. Id. at 

575, 915 S.E.2d at 146. When Governor Stein sought this Court’s review of the writ, 
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this Court denied the Governor’s petition. In so doing, the Court rebuked the supe-

rior court for applying the McCrory test. Id. at 578, 915 S.E.2d at 148 (“The three-

judge panel mistakenly concluded that McCrory, Cooper I, and Cooper Confirmation 

controlled this case.”). Those decisions were “inapposite, as each case explicitly 

noted.” Id. at 577, 915 S.E.2d at 148. 

Having eschewed McCrory, the Court set out the analytical framework to as-

sess our constitution’s assignment of “executive functions, powers, and duties” 

among the Council of State members. Id. at 578, 915 S.E.2d at 148. Executive func-

tions “fall into three categories”:  

(1) functions “prescribed by the constitutional text itself,” 

(2) functions “assigned by law,” and 

(3) functions “inherent in a given executive role.”  

Id. at 578-79, 915 S.E.2d at 148-49.   

Importantly, this framework allows for some executive functions to be exclu-

sive to one Council of State member, while other functions “could plausibly be as-

signed to several, or even all, of the ten” members. Id. at 579, 915 S.E.2d at 149. If 

an executive function does not fall within any of these three categories, then it de-

faults to the Governor; that is the meaning of the Vesting Clause. Id. (“Any 
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unassigned and noninherent executive functions, powers, and duties fall to the Gov-

ernor.” (citing N.C. Const. art. III, § 1)). 

In a dissenting opinion, Justice Earls explained that she would have reversed 

the Court of Appeals. Id. at 585, 915 S.E.2d at 152 (Earls, J., dissenting). Justice Earls 

would have held that the General Assembly lacks the power to reassign the powers 

of members of the Council of State after an election. Id. at 586, 915 S.E.2d at 153. She 

also would have held the assignment of election administration to the Auditor to be 

unconstitutional because election administration is not an inherent or expected 

power of the Auditor. Id. at 589, 915 S.E.2d at 155.  

B. Neither the Court of Appeals nor the Governor applied the Stein v. 
Berger framework.  

The Governor has litigated this case in open defiance of this Court’s decision 

in Stein v. Berger. Discretionary review is necessary because the Court of Appeals, 

although reaching the correct outcome, failed to apply the Stein v. Berger framework 

and did not emphatically reject the Governor’s championing of McCrory over Stein 

v. Berger.  

1. Stein v. Berger should be cemented as precedent.  

The parties continue to have a fundamental disagreement. The Treasurer be-

lieves that Stein v. Berger announced the framework that lower courts must apply. 
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The Governor persists in arguing that Stein v. Berger is not precedential. Unfortu-

nately, the Court of Appeals mostly ignored Stein v. Berger in this case. 

When this case was before the three-judge superior court, the Governor’s 

counsel urged that court to apply McCrory and ignore Stein v. Berger. (T pp 64-65.) 

His counsel stated: “Stein v. Berger has no bearing; McCrory controls.” (T p 66.) 

That was a brazen attack on Stein v. Berger, inviting the same error committed by the 

superior court in that case. Though Stein v. Berger was only two weeks old at the time 

of the hearing in this case, already the Governor sought to wipe it off the books.  

When the Governor appealed to the Court of Appeals, the Governor argued 

that, because Stein v. Berger arrived at this Court on an “emergency basis,” the 

case’s “procedural posture” meant that the opinion “would not be precedential.” 

Governor’s Reply at 5 n.3, Stein v. Hall, 2026 WL 41077 (No. COA25-745). 1 The 

Governor also criticized Stein Commissions because it relied “at least in part on a 

nonprecedential Supreme Court order”—referring to Stein v. Berger. Governor’s 

Supp. Br. at 3, Stein v. Hall, 2026 WL 41077 (No. COA25-745). 2 When the Treas-

urer referenced the political question doctrine discussion in Justice Berger’s 

 
1  Brief available at https://www.ncappellatecourts.org/show-file.php?docu-

ment_id=386785.   

2  Brief available at https://www.ncappellatecourts.org/show-file.php?docu-
ment_id=388273.  

https://www.ncappellatecourts.org/show-file.php?document_id=386785
https://www.ncappellatecourts.org/show-file.php?document_id=386785
https://www.ncappellatecourts.org/show-file.php?document_id=388273
https://www.ncappellatecourts.org/show-file.php?document_id=388273
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concurrence in Stein v. Berger, the Governor responded, “But Justice Berger’s con-

currence, like the Berger order itself, is not binding precedent and thus is no basis for 

ignoring Cooper I’s holding.” Governor’s Reply at 5, Stein v. Hall, 2026 WL 41077 

(No. COA25-745). 

And when oral arguments were held at the Court of Appeals in Stein v. Berger 

on 10 February 2026, the Governor’s counsel called this Court’s order a “nonprec-

edential order.” Oral Argument at 28:39-29:03, Stein v. Hall, No. 25-652 (N.C. Ct. 

App. Feb. 10, 2026), https://www.youtube.com/watch?v=pvA81jt4Kg0. 3 The Gov-

ernor’s counsel made no attempt to satisfy the order’s three-part framework, and 

instead asked the Court of Appeals to adopt various of the separate opinions in that 

order.  

Although the Court of Appeals ultimately reached the right result in this case, 

it is unclear how the Court of Appeals viewed Stein v. Berger. The majority only men-

tions the case briefly, near the end of the opinion. Stein v. Hall, No. COA25-745, 

2026 WL 41077, at *10 (N.C. Ct. App. Jan. 7, 2026). The decision cites Stein v. Ber-

ger only to discuss a concurrence. The only appearance of Stein v. Berger in the dis-

senting opinion was again a reference to a concurrence. Id. at *16 (Collins, J., 

 
3  At the Court of Appeals, the case is now styled as Stein v. Hall instead of Stein 

v. Berger.  

https://www.youtube.com/watch?v=pvA81jt4Kg0
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dissenting). And although the majority cited the Court of Appeals’ earlier opinion in 

Stein Commissions, 923 S.E.2d 579 (N.C. Ct. App. 2025), that opinion didn’t apply 

the three-category framework either.  

The unclear treatment of Stein v. Berger in the opinion below, and the Gover-

nor’s persistence will leave future courts in doubt. This Court should grant discre-

tionary review and demonstrate how lower courts should apply the Stein v. Berger 

framework.  

2. This Court should make clear that Stein v. Berger applies 
broadly.  

Besides downplaying Stein v. Berger, the Governor has also sought to limit its 

framework just to administrative agencies housed within a Council of State depart-

ment. (T p 99 (“Stein v. Berger is not relevant to this case because it involved a Coun-

cil of State agency.”).) Although the Utilities Commission is administratively 

housed within the Department of Commerce, it is required to operate independently 

of the Department. 4 The Governor has argued that, because the Commission is 

housed within a cabinet agency like the Department of Commerce, he has a 

 
4  The Utilities Commission was administratively moved into the Department 

of Commerce as a “Type II” transfer. N.C. Gen. Stat. § 143B-431(a)(2)(b). A 
Type II agency, like the Commission, “shall exercise all its prescribed statu-
tory powers independently of the head of the principal department” in which 
it’s housed. Id. § 143A-6(b). Thus, the Department of Commerce has always 
been statutorily prohibited from controlling the Commission.  
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constitutional prerogative to control it, unlike the Board of Elections, which isn’t 

part of a cabinet agency. Governor’s Reply at 9-10, Stein v. Hall, 2026 WL 41077 

(No. COA25-745). 

The Court of Appeals let this issue slide by, leaving the Governor with arrows 

in his quiver for a future case. Yet nothing in this Court’s Stein v. Berger opinion—

neither the per curiam, concurrences, nor dissents—remotely suggests that this dis-

tinction makes for a constitutional difference.  

Truth be told, Governor Stein isn’t committed to the distinction. Stein v. Ber-

ger is now pending before the Court of Appeals, awaiting a merits determination. In 

his briefing to the Court of Appeals in Stein v. Berger, the Governor argues that let-

ting the Auditor regulate elections is unconstitutional, even though the Board of 

Elections is now housed within the Department of State Auditor, rather than a cabi-

net agency. Governor’s Appellee Br. at 11-13, No. COA25-652 (N.C. Ct. App. Oct. 

8, 2025). 5 In his briefing, the Governor argues there that the Auditor cannot be in 

control over elections because election regulation is not part of the Auditor’s “core 

constitutional function.” Id. at 19-20. This argument asks the Court of Appeals to 

adopt Justice Earls’s dissent from Stein v. Berger. The Governor made this same 

 
5   Brief available at https://www.ncappellatecourts.org/show-file.php?docu-

ment_id=387051.  

https://www.ncappellatecourts.org/show-file.php?document_id=387051
https://www.ncappellatecourts.org/show-file.php?document_id=387051
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argument in this case as well. Governor’s Appellant Br. at 27-28, Stein v. Hall, 2026 

WL 41077 (No. COA25-745). 6 

The Governor’s argument inverts the Stein v. Berger framework. Under that 

framework, a court merely asks whether the function assigned by the legislature has 

already been assigned by the constitutional text to a different Council of State mem-

ber, or whether the function is one inherent in another Council of State member’s 

office. If it is neither, then the legislature has the discretion to assign the function to 

one or more of any of the Council of State members. Stein, 387 N.C. at 578, 915 

S.E.2d at 148 (“Although some executive functions, powers, and duties are exclusive 

to one of the ten Council of State members, others could plausibly be assigned to 

several, or even all, of the ten.”).  

Governor Stein, however, refuses to acknowledge this holding. He wants a 

doctrine that funnels all executive functions not constitutionally assigned to a Council 

of State member into his office. He thinks that is what the vesting clause means. As 

he alleged in his complaint: 

The Governor alone is vested with “[t]he executive power of the 
State.” N.C. Const. art. III, § 1. And only the Governor has the 
constitutional duty to “take care that the laws be faithfully exe-
cuted.” N.C. Const. art. III, § 5(4).  

 
6  Brief available at https://www.ncappellatecourts.org/show-file.php?docu-

ment_id=385039.  

https://www.ncappellatecourts.org/show-file.php?document_id=385039
https://www.ncappellatecourts.org/show-file.php?document_id=385039
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(R p 18 ¶ 48 (emphasis in original).) Although the dissenting opinion in Stein v. Ber-

ger championed that view, the per curiam opinion squarely rejected it. Powers that 

are not inherent in the office of the Governor can be assigned by the legislature to 

other members of the Council of State.  

Because the Court of Appeals never applied Stein v. Berger’s three-part frame-

work, it never adequately rebuffed this distinction either. The shortcomings in the 

Court of Appeals’ opinion leave Stein v. Berger in jurisprudential limbo. But a doc-

trine of such significance should not be left in doubt.  

And, to be clear, the Governor is wasting no time in sowing doubt about the 

opinion below. When Stein v. Berger was heard in the Court of Appeals on 10 Febru-

ary 2026, the Governor’s counsel told the Court of Appeals that the Utilities Com-

mission case did not bind the Court of Appeals under In re Civil Penalty because the 

Court of Appeals’ opinion did not “squarely address” the Governor’s arguments. 

Oral Argument at 49:40-50:03, Stein v. Hall, No. 25-652 (N.C. Ct. App. Feb. 10, 

2026), https://www.youtube.com/watch?v=pvA81jt4Kg0.  

Discretionary review is necessary to squarely confront and reject the Gover-

nor’s arguments.  

https://www.youtube.com/watch?v=pvA81jt4Kg0
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C. This case is an ideal vehicle for this Court to apply Stein v. Berger.  

The Utilities Commission makes for a good arena in which the constitutional 

doctrine articulated in Stein v. Berger can be litigated and applied. And just because 

the Treasurer prevailed in the Court of Appeals does not preclude him from seeking 

this Court’s review. 7 

The parties dispute whether the legislature can structure the five-member 

Commission so that the Governor gets two appointments, the legislature gets two 

appointments, and the Treasurer gets one. The three-part framework in Stein v. Ber-

ger applies straightforwardly to this dispute.  

First, utilities regulation is not assigned by “the constitutional text” to any 

member of the Council of State. Stein, 387 N.C. at 579, 915 S.E.2d at 149. The con-

stitution says nothing about utilities regulation. The Governor cannot rely on this 

category of executive functions.  

Second, utilities regulation has not been “assigned by law” to the Governor 

alone. Id. The only law—statutory law—assigns a majority of the appointments for 

 
7  The discretionary review statute allows “any party” to an appeal to seek dis-

cretionary review in this Court. N.C. Gen. Stat. § 7A-31(a). The Rules of Ap-
pellate Procedure follow suit. N.C. R. App. P. 15(a) (“Either prior to or fol-
lowing determination by the Court of Appeals of an appeal docketed in that 
court, any party to the appeal may in writing petition” this Court for discre-
tionary review). 
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the Utilities Commission to the executive branch, two for the Governor and one for 

the Treasurer. It’s this statutory reassignment that the Governor challenges. So the 

Governor isn’t aided by the second Stein category either.  

That leaves the final category, which “comprises those functions, powers, and 

duties inherent in a given executive role.” Id. To prevail under this category, the 

Governor must show that utilities regulation is a function “inherent” in his office. 

He cannot make that showing. He’s never even tried.  

Indeed, history is decidedly against the Governor. The earliest ancestor of the 

Utilities Commission is the Board of Internal Improvements, which was created in 

1819 and funded public works in the state, like railroads and roads. N.C. Laws of 

1819, ch. 2 [App. 12-13]. The Governor didn’t control the Board; the legislature 

made six of the seven appointments. Id. §§ IV-V.  

In 1891—after the Council of State members were elevated to elective offices 

by the Constitution of 1868—the legislature created the Railroad Commission, 

which regulated that particular type of public utility. N.C. Laws of 1891, ch. 320, § 1 

[App. 17]. The Governor lacked control of this Commission: the legislature ap-

pointed all three of the commissioners. Id. 

In 1899, the Railroad Commission was succeeded by the Corporation Com-

mission. N.C. Laws of 1899, ch. 164, § 1 [App. 32]. This new commission regulated 
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not just railroads, but also banks, electric utilities, sewer utilities, and other utilities. 

Id. § 2(1)-(11), (16)-(21) [App. 33-36]. The Corporation Commission was run by 

three commissioners, each originally appointed by the General Assembly. Id. § 1 

[App. 32-33]. After the terms of the original commissioners had run, the three com-

missioners were elected in statewide elections. Id.  

In 1933, the Corporation Commission was replaced by a single Utilities Com-

missioner. N.C. Laws of 1933, ch. 134, §§ 1-2 [App. 50]. The Governor appointed 

the original Commissioner, who was then chosen through statewide election. Id. § 4 

[App. 51-52]. In 1941, a multi-member Utilities Commission was established. N.C. 

Laws of 1941, ch. 97 [App. 59]. The legislature decided that the commissioners 

would be appointed by the Governor, with the consent of the Senate. Id. § 2 [App. 

59]. Even then, it was the General Assembly that appointed the first chair of the Util-

ities Commission for a term of six years. Id. § 4 [App. 69-70]. 

As this history reveals, utilities regulation has not been an inherent power of 

North Carolina’s governor. The forerunners of the modern Utilities Commission 

were not composed of gubernatorial appointees. Nothing in the text, history, or tra-

ditions of North Carolina creates in the governor’s office an inherent power to reg-

ulate utilities. By decreasing the Governor’s appointments to the Utilities Commis-

sion, the challenged session law is a return to the status quo ante.  
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* * * 

This case presents a straightforward application of the three-category frame-

work announced in Stein v. Berger. The Governor refuses to recognize this frame-

work, and the Court of Appeals failed to apply it. Given the resistance to this frame-

work, this Court should grant discretionary review and perform the correct analysis 

itself. Doing so will settle the important legal principles at stake in this case. N.C. 

Gen. Stat. § 7A-31(c)(2).  

ISSUE TO BE BRIEFED 

Should the Court grant the petition for discretionary review, the Treasurer 

intends to present the following issues:  

The General Assembly has the constitutional power to prescribe duties for 

members of the Council of State. The General Assembly assigned the State Treas-

urer—a member of the Council of State—the duty to appoint one of the five mem-

bers of the Utilities Commission, and assigned the Governor the duty to appoint two 

of the members. Does the state constitution prohibit this arrangement?  

SPECIAL REQUEST TO BE IDENTIFIED AS APPELLANT 

Under Appellate Rule 15, the default rule is that the party designated as “ap-

pellant” is “the party aggrieved by the determination of the Court of Appeals.” N.C. 

R. App. P. 15(i)(2). However, Rule 15 permits this Court to change that default rule 
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“in its order of certification” of the petition for discretionary review. Id. The Court 

can designate any party as “appellant” or “appellee” for purposes of Rule 15.  

Because the Court of Appeals failed to conduct the proper analysis under Stein 

v. Berger, and the Governor likewise ignores that binding precedent, the Treasurer 

respectfully requests that he and the Legislative Defendants be designated as appel-

lants on the Utilities Commission issue, and that the Governor be designated as ap-

pellee. 

CONCLUSION 

Treasurer Briner respectfully requests that the Court allow discretionary re-

view of the Utilities Commission issue.  

This the 11th day of February, 2026.  

Electronically submitted    
Troy D. Shelton 
N.C. Bar No. 48070 
tshelton@dowlingfirm.com  
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LAWS OF NORTH-CAROLINA.

I 9CI.LIlUg 1113

■
deputy all expences that mar accrue ia cons'e(Juence of gelling,
keeping and feeding such slaves.-

X. JJnd be it further enacted, That for the year one thousand
eight hundred and twenty a tax of twenty cents on each and e-
very free poll, and a tax of twenty cents on each and every black
poll, shall be levied and collected, under the same rules, regula-
tions and restrictions as poll taxes heretofore have beea collect-
ed.

XI. ^nd be it further enacted, That all free males between
the ages of twenty-one and forty-five years, and slaves betweea
the ages of twelve and fifty years, shall pay a poll tax ; and all
slaves shall be lifted in the county wherein they reside.

XII. i?e it further enncted, That each Sheriffuponsettlinghis
accounts w;th the comptroller, county trustee and coun
dens within their respective counties for the precedi
shall make and subscribe an affidavit that he has dul;
ed in his settlement for all taxes received by him uni
act, upon any occupation, article or thing not includec
list ol taxable property furnished him by the clerk of hisT'oimty,
and shall append to the said affidavit a list of all such taxes so

by him received, and the names of the persons from whom he
received the same, and set forth opposite to each item the occu-
pation, article or thing for which tlie said taxes were re-
ceived.

XIII. ^ndbe it further enacted^ That in addition to the oafh
heretofore required to be taken by the sherift' on settling witli
the comptroller, said sherifif shall swear, that if he collects a-
ny delinquent tax beyond those accounted for in said settle-
ment, he will render a true account thereof to the comptroller
within one year after such collection ; and if it shall he disco-
vered that any sherift" or any person by virtue of having been a
sheriff, shall collect delinquent taxes and not account for thft
same as herein required, such sherift'or other person shall be lia,
ble to pay four told the amount of the sum collected and Hot ac-
counted for ; to be recovered in the nain^ of the state, before a-
ny jurisdiction having cognizance thereof.

CHAPTER ir-
An Act to create a ftind for Internal Improvemeftts, snd to ostabllsh a Board

for the management thereof.
I; Be it enacted by the Gene.raiJissembly of the State ofJVorik

Carolina, and it is hereby enacted by the authority of the samef
Tijat a lurid shall be, and the same is hereby created, to be de-
Boniirated « the Fund for Internal Improvements," andtto be

applied exclusively to the internal impiovement of this state,
unless tlie necessities of this state shall render it necessary for
some future legislature to apply the said fund or part thereof to

some other purposes of state.
11. lie it further enacted. That the said fond shall consist of

the neit proceeds of the sales of the lacJs lately accjuired by
treaty from the Cherokee ladiaxia.

izr^i

Ft>ll tax.'

SherifPn
jatJi on si-t

9

Vccseei^
of tlia Cho
rokcc Ian4
|)lr.',t;cd«»
a l"CL<i-
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t TfcAws OF nortii.caro::.ina;

^819^. ^^^' ^(^ it further eyiacied. That for the purpose of lyre'ServiPg

>v«-.^—̂
and improving this fund, and of disbursing such portions of it

Ircorcio-as tbe General A8?embly may from time to time direct, to be
r»ted under applied to any object ot internal improvement ; it ahali be, and
B^",*^t-^j,"^4he same is hereby vested ID a corporate body, to be styled
prevenrentt" The President and Directors of the Board for Internal Im-

provements,'^ in which name they shall have a common seal

^ and perpetual euccessiori, subject to the limitation hereia
-after provided; shall be capable of suingand being «ued, pleading
and being in.pleaded, and shall have and enjoj all the rights
a0d privileges of a corporation.

TV Go- IV. Be itjiirther enacted^ That the governor of the state for
Tei-nor pre-^he time being, shall be ex officio president ol the board for in-
fljfcio,"^^ ter^Limprovctnents, that the directors, a majority of whom

^h^Rnscitute a board for the transaction of any business,
^^^^^ftist of six commissioners, oije to be choseo from each.

Q^li^resent judicial circuits of this state.

^J^Wie it further enacted^ That the directors of the board for
il^ff^l imp/ovements shall be chosen annually, by joint ballot

P'^*'*" of the two houses of the General Assembly, and receive such,

uaiiy. compensation tor tbeir services as may be allowed by law, whichi
until otherwise provided, shall be the same mileage for travel-
ling to and from the places of sitting, and the same pay per

Their pay. ^jg„j, dunngthe contuiaance of their session, as is now allowed
bj law to memhers of the General Assembly.

Yl. Be it further enacted^ That in the ab'-;enee of the Gor-
_ ernor, the board may elect a president, pro tempore.^ from their
W own body, who shall preside over the deliberations of the board

until the governor is enabled to attend.
•Vil, Be it further enacted, That the president and directors

cfthe board shall have power to appoint a principal Engineer
of public works and such assistant Engineers or surveyors as ia
their opinion the public service may require, which said principal

Power to Kngi'it-'Sf shall superintend and direct all the public works^
appoint an which the General Assembly have hitherto or shall hereafter

Engineer, order, direct, or authorize ; and the said board shall also have

power to appoint a secretary to record their proceedings, and
the persons so appointed shall receive for their services, such

compensation as the board may allow, to be paid out of the
revenue of the fund for internal improvements, whenever the
Sime may be adequate thereto.

Vill. Beit further enacted, That the president and directors
of the board of internal improvements, shall hold an annual

meefing in the city of Raleigh, or at such other place as may be

desigucited by law, to begin on the third Monday of November

Thetr meet and to continue until the business ol the board be transacted $

tags. but the president of the board may at his own pleasure, or shall
at tlie request of an/ three directors thereof, convene an extra

meeting of the board for the transaction of any extraordinary;
business.

IX, Be it further eiiactedt That, the president and iWti&toSi
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LAWS OF 5:0RTH. CAROLINA: »

of the board for internal improvements, may at their annual
neetingi enact, alter, or amend such rule^ as to them may ^•'^^

seem proper for the purpose ot regulating the order of their
proccedinjiis ; that they may adjourn the board for any period
not exceeding six months, or ^hen occasion shall require it,
have an extra meeting at any other place than that designated
by law; and shall have power to make and establish such bye-
faws, rules and regulations for the better ordering of the con- Autboii'
duct of their officers, agents and servants, as to them may geera «yto fill va.

expedient : Provided, the same be not inconsistent with the **"'^'^'3-

constitutio.n and laws of this state, or of the United States.
They shall have power at any time during the recess ofthe ler
glsiature to fill any vacancy which may occur in their own bo-
dy from death, resignation, ren\oval, inability, or any other
cause t Provided 7i€vertheless, 'I Ha': such vacancy shall be filled
by a citizen of this state, to be sel-cted from the judicial cir-
cuit where such vacancy happened.

X. ^e«f/ztrf/jer ^Kccfe^i, That the fund for internal improve- *

ments, subject to tlie order ofthe president and directors ofthe *•

board, shall be deposited in the treasury ofthe state, and kept
distinct and apart from all other public money ; it shall bepaid
out or delivered by the treasurer ofthe state to the order of the
board, certified and subscribed by the secretary and counter-
signed bv the president : That the treasurer shall keep a fair -r-i. r *

1 'i . «- .1 11-1 . ' .■. Inetunfl
and regular account ot alV such disbursements, and careful Iv to be i]epo».
preserve the certificates upon which the same shall have been ''<*• '*° the>

made, and shall render an account thereof to the General As- ^'^'^**^^*

»embly at the sarr.a time at which he renders his annual account
ofthe disbursements ofthe ordinary revenue: That once in
every year the board of Internal Improvements shall depute a
committee of their body to examine the accounts of all disburse-
tneuts made by order of the board during the year next preced-
ing the annual meeting ofthe board, and to compare these accounts
with the Treasurer's books and the certificates giving authority
for the payment ofthe several sums of money or stock entered
therein.

, XI. Be it further enacted^ That the President and Directors
•f the board of Internal Improvements, shall be and they are w^vP
hereby authorized to subscribe in behalf ot the State to such
public works as the General Assembly may from time to time
agree to patronize, such portions of the fund for Interna! Iin-
yrovementsas may be directed by lav/.

Xll. lie itfurther enacted, Th&t it shall be the duty ofthe
board of Internal Improvements, to keep a fair and accurate
secord of all their proceedings, wliicli shall he at all time* op^n HccnriJ

to the inspection of the Members of the General Assembly and ?^ 1"^""='='^^'

of the President and Directors, and other officers of any compa-
ny interested therein. Tliat they shall report to the General
Assembly at or near the commencement of every annual sossioa
thereof, the exact state of the Fund for Internal improvement:
The progre50y oondUioQi a^nd nett iacotue of all the public

9«
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Ifcl^v ^^O'^s under their clrarge ; The surveys, plans and estimate
C...^,.^ e<i expense of such new works as they may recommend to

Kepoi-t to *'^® patronage of the General Assembly; togetlier vith such
the Lcgiahv other important information as they may have it in their
Cure. power to collect in relation to the objects committed to their

trust: Frovidnl, Tliat where an appropriation fhall be made
(if any part ofthe aforesaid Fund to the improvement of any River

■
■

i

the improvement of the Navigation of which has already or sha'
herealier be committed to and the property therein vested in
Corporation, then and in that case the state shall be considered

a stock liolder in said company, or corporation, and tiiall have
as many sharcE as m*ay correspond with the amount of the ino.
ney tlnjs advanced from, and appropriated out of said Fund for
internal Improvement; and the acceptance b

y

any company (

corporation as aforesaid of such advance ol inoney b
y the State,

shall and (he same is hereby declared to be the expression of the
consent of said compfiny or corporation, to the terms ofthe ad-

* vance on the part of Ihe State as expressed aild intended b
y this

♦ proviso.

CHAPTER III.
An Act to ftinend an act passed in the jear 1793 entitled " An Act direc'

ing the manner of proceeding against the several officers therein named,'

so far as requires them to renew thefi- bonds once in every three yearr

B& it enacted b
y the General ^issembly o
f the State o
j

JSi'ortti

(Jarolincif and it is herebj/ enacted b
y the cmthority o
f the samc^

That all clerks ofthe Superior and County Courts, Clerks and
Masters in Equity, Uegisters and public Inspectors, shall, and

Bonds to they are hereby required to renew their several bonds for th«'

fcftjejsewed faithful discharge of their duties in office with good and suffi-
®^'^'^'̂'^^'cient securities at the several and respective Courts wherein

they have their appointments, which shall be after the first day
of March ne^t ensuing, and once in each and every year thereaf-
ter, under the same rules, regulatioiis and restrictions as are

provided b
y the act of 1793, directing the manner ol proceedin--

agaiust the several officers therein named : Provided, That lie

thing herein contained shall be construed to extend to any of
the above named officers who shall have given bond as aforesaid

within twelve months preceding the first day of March next,

but then and in that case it shall b? the duty ofthe aforesaid offi-

cers to renew their respective bonds at the expiration of ont

year from the time of their appointment or the last renewal oi

rheir bonds ''as the case may be), and ouce in each and every

year thereafter,

CHAPTER IV.
All Act directing; ihe sale of certain Public lantK adjoining the City of Ra-

leigh and for other purposes.
Be it enacted b

y the Generat Jlssembly o
f the State of JSTorth

Comnus^
Caroliva, a}id if is hereby enacted b

y the authority o
f the. same-,

«:oi.a4. That Duncan Cameron,' John Winsiow, Joseph Gales, William
Roberts asd Henry Potter be and'tlwy are hereby appointed com
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LAWS AND RESOLUTIONS

OF THE

STATE OF NORTH CAROLINA

PASSED BY THE

GENERAL ASSEMBLY

SESSION OF 1891,

BEGUN AND HELD IN THE CITY OF RALEIGH

ON WEDNESDAY,THE EIGHTH DAY OF JANUARY, A.D. 1891.

TO WHICH ARE PREFIXED

A REGISTER OF STATE OFFICERS, JUDICIARY, A LIST OF COM-
MISSIONERS ' OF AFFIDAVITS, MEMBERS OF THE GEN-

ERAL ASSEMBLY, AND STATE CONSTITUTION.

PUBLISMBO BY AUTHORITY.

RALEIGH :

JOSEPHUS DANIELS, State Printer and Binder.

1891.
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1891.—Chapter 319—320. 275

its road, and such other railroad company shall have power to lease

iron rails to the Norwood and Rockingham Eailroad Company, and

such other railroad company from which said iron rails are leased

shall have the right to remove said rails from the track of the com'

pany hereby incorporated at the expiration of said lease, or upon the

failure of the Norwood and Rockingham Railroad Company to com-

ply with the terms of the lease as may be agreed between the two

companies.

Sec. 11. That the construction of this road must be commenced When work t»

and prosecuted in good faith within three years from the date of the "

passage of this act.

Sec. 12. That this act shall be in force from and after its ratification.

Ratified the 5th day of March, A. D. 1891.

CHAPTER 320.

An act to provide for the general supervision of railroads, steamboat or

canal companies, express and telegraph companies doing business in

the state of North Carolina.

The General Assembly of North Carolina do enact:

Section 1. That there shall be three commissioners elected by the General assem-

general assembly to carry out the provisions of this act, and no commfs^sioners^*
member of this general assembly thall be eligible for the position of Member of gem.-

railroad commissioner. The term of office of said commissioners fnellgibte^^'''

•hall begin on the first day of April next after their election and Term of office,

shall continue for six years, but the terms of office of the commis-

sioners first elected, which shall be by the general assembly, shall be

as follows : one for two years, one for four years and one for six

years. The general assembly next preceding the expiration of the

term of office of any of said commissioners shall elect his successor.

In case of vacancy the governor shall appoint to such vacancy, and vacancies,
his appointee shall hold until the qualification of his successor, who
shall be elected by the general assembly that convenes next after the

vacancy has taken place, and the person then chosen shall hold the

office for the unexpired term. The said commissioners, in addition
q^^i^

to the oath to support the constitution and laws of the United States

and the constitution and laws of the state of North Carolina, shall

take, to be administered by one of the judges of the superior or

supreme court, the following oath of office, which oath shall be

signed by said commissioners and attested by said judge and
recorded in the office of the secretary of state: "I do solemnly

swear (or affirm) that I am not the owner of any steamboat or of any
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Qualifications of
eommissioner.

Suspension from
ofHce by gov-
ernor.

Vacancy.

General assembly
to determine
question of sus
pension.

Reinstatement.

Salary during
term of suspen-
sion.

Attorneys of
companies ineli-
gible.

Salary of com-
missioners.

Clerk.

Office to be in
Raleigli.

Comm i ssio n e rs
authorized to
administer oatlis.

General assem-
bly to designate
chairman.

Quorum.

stock or bond of any railroad or other transportation company, express

or telegraph company, or the agent or attorney or employee of such

company ; that I have no interest in any way in any such company,
and that I vrill v^ell and faithfully execute the duties of my office of

railroad commissioner to the best of my knowledge and ability, with-

out fear, favor or malice, or reward or the hope of reward: so help me
God." Said commissioners shall not jointly, or severally, or in any
way be the holder of any stock or bonds, or be the agent or attorney

or employee of any such company, or have any intexest in any way
in such company, and shall so continue during the term of his office,

and in case any commissioner shall, as distributee or legatee or in

any other way, have or become entitled to any stock or bonds or

interest therein of any such company he shall at once dispose of the

same ; and in case any commissioner shall fail in this, or in case any
one of them shall become disqualified to act, then it shall be the duty
of the governor to suspend him from office and to report the fact of

his suspension, together with the reason therefor, to the next general

assembly, and the question of his removal from office shall be deter-

mined by a majority of the general assembly in joint session. In

any case of suspension the governor shall fill the vacancy, and if the

general assembly shall determine that the commissioner suspended

shall be removed, then the appointee of the governor shall hold

until his successor is elected and qualified as hereinbefore provided,

but if the general assembly shall determine that the suspended com-
missioner shall not be removed from his office, then the effect shall

be to reinstate him in said office. The person discharging the duties

of said office shall be entitled to the salary for the time he is so

engaged, but a commissioner who is suspended shall be allowed the

salary during his suspension in case he should be reinstated by the

next general assembly : Provided, that no person is eligible as such

commissioner who shall have been an attorney of any such company
within twelve months next preceding his election to such office.

Sec. 2. That the salary of the commissioners shall be two thousand

dollars per annum, j^ayable quarterly by the public treasurer on the

warrant of the auditor, and they may employ a clerk whose salary

shall be twelve hundred dollars, which shall be paid quarterly on the

warrant of the auditor out of any funds not otherwise appropriated.

The office of said commissioners shall be kept in Raleigh, and they

shall be furnished with an office, necessary furniture and stationery,

which shall be paid for by the public treasurer on the warrant of the

auditor. Any one of said commissioners shall have power to admin-

ister an oath or affirmation in any and all matters relating to their

official duties. The general assembly shall designate the chairman

of said commissioners, and in the event of the vacancy or the absence

of the chairman, the board of commissioners shall fill the vacancy

pro tern. Any two commissioners shall constitute a quorum for the

transaction of business.
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Sec. 3. That from and after the passage of this act if any raihoad Railroad compa-
1 1 J uy charging un-

doing business m this state, or any such company organized under reasonable rates,

the laws of any other state and doing business in this state, shall
gxioftion!

°^

charge, collect, demand or receive more than a fair and reasonable

rate of toll or compensation for the transportation of passengers or

freight of any description, or for the use and transportation of any

railroad car i/pon its track, or any of the branches thereof, or upon

any railroad in this state which has the right, license or permission

to use, operate or control the same, shall be deemed guilty of extor--

tion and upon conTiction thereof shall be fined not less than five reualty,

hundred nor more than five thousand dollars, to be recovered as pro-

vided for in section seven of this act.

* Sec. 4. That if any common carrier subject to the provisions of Common carriers

this act shall directly or indirectly, by any special rate, rebate, draw- gr^f,fr orfess^''

back or other device, charge, demand, collect or receive from any per-
ti?j[^sporfatlon^*^^

son or persons a greater or less compensation for any service ren- from one person
1 , . , J o than another

dered or to be rendered in the transportation of passengers or prop- guilty of unjust

erty subject to the provisions of this act than it charges, demands or
discrimination,

collects or receives from any other person or persons for doing for

him or them a like and contemporaneous service in the transporta-

tion of a like kind of traffic under substantially similar circum-

stances and conditions, such common carrier shall be deemed guilty of

unjust discrimination, which is hereby prohibited and declared to be

unlawful. That it shall be unlawful for any common carrier subject Unlawful to give

to the provisions of this act to make or give any undue or unreason- ence^&c.*^^
^^'

able preference or advantage to any particular person, company,

firm, corporation or locality, or any particular description of traffic

in any respect whatsoever, or to subject any particular person, com-

pany, firm, corporation or locality, or any particular description of

traflic to any undue or unreasonable prejudice or disadvantage in any

respect whatsoever, and any person, persons, company or corpora- Penalty.

tion violating the provisions of this section shall be, upon conviction

thereof, fined not less than one thousand nor more than five thousand

dollars for each and every such offence.

Sec. 5. That the said commissioners appointed as hereinbefore pro- Commissioners
to r03,k6 I'Slt-GS of

vided shall, as hereinafter provided, make reasonable and just rates freight and pas-

of freight and passenger tariffs or cause the same to be furnished by senger tarift. &c.

any railroad company, and the same when approved by said commis-

sioners shall be observed by such company or companies doing busi-

ness in this state; '/and in making said rates they shall, unless such What to consider

railroad company or companies shall fail to furnish the needed '" '^^^ ving ra es.

information, consider, as far as practicable, the actual value of the

employed capital of the corporation, the earnings of the railroad and
the cost of operating the same, the competition of rival lines of

water or railroad transportation companies within the state, and any
and all other matters proper to be considered by them; shall make
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reasonable and just rules and regulations to be observed by all rail-

road companies doing business in this state as to charges at any and
all stations for the necessary handling and delivering of freight:

shall make such just and reasonable rules and regulations as may
be necessary for preventing unjust discrimination in the transpor-

tation of freight and passengers on the railroads in the state; shall

make reasonable and just rates of charges for use of railroad cars

carrying any and all kinds of freight and passengers on said railroad,

no matter by "whom owned or carried; and shall make just and
reasonble rules and regulations to be observed by said railroad com-
panies on said railroads to prevent the giving, paying or receiving of

any rebate or bonus directly or indirectly, and from misleading or

deceiving the public in any manner as to the real rates charged for*

freight or passengers; and may make or cause to be furnished by
the several roads joint through rates upon the railroads of the state.

Sec. 6. That it shall be unlawful for any common carrier subject

to the provisions of this act to charge or receive any greater compen-
sation in the aggregate for the transportation of passengers or of like

kind of property under substantially similar circumstances and con-

ditions for a shorter than for a longer distance over the same line,

in the same direction, the shorter being included within the longer

distance; but this shall not be construed as authorizing any common
carrier within the terms of this act to charge and receive as great

compensation for a shorter as for a longer distance: Provided, how-

ever, that upon application to the commission appointed under the

provisions of this act such common carrier may, in special cases,

after investigation by the commission, be authorized to charge less

for longer than for shorter distances for the transportation of passen-

gers or property; and the commission may from time to time pre-

scribe the extent to which such designated cooimon carrier may be

relieved from the operation of this section of this act: Provided,

that nothing in this act contained shall be taken as in any manner
abridging or controlling the rates of freight charged by any railroad

in this state for conveying freight which comes from or goes beyond

the boundaries of the state and on which freight less than local rates

on any railroad carrying the same are charged by such railroads, but

said railroad companies, shall possess the same power and right to

charge such rates for carrying such freight as they possessed before

the passage of this act: Provided further, however, that upon the

complaint of any person or persons, corporation or corporations, to

said commissioners of any unjust discrimination in carrying freight

which comes from or goes beyond the boundaries of the state by any

railroad company whether organized under the laws of this state, or

organized under the laws of another state and doing business in this

state, the said commissioners shall investigate said complaint and if

the same be sustained it shall be the duty of said commissioners to
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bring said complaint before the inter-state commission for redress in

accordance with the provisions of the act of congress establishing

said inter-state commerce commission: Provided further, that the Special rates for

railroad commissioners conjointly with such companies shall have fn^niifacturin^^

authority to make special rates for the purpose of developing all &e.,improve-

manufacturing, mining, milling and internal improvements in the

state: Provided further, that nothing in this act shall prohibit rail- Special excursion

road or steamboat companies from making special passenger rates ^*^®®> *"•

with excursion or other parties, also rates on such freights as are

necessary for the comfort of such parties, subject to the approval of

the commissioners.

Sec. 7. That the said commissioners are hereby authorized and Commissioners

required to make for each of the said companies doing business in euar^es^for

this state, as soon as practicable, just and reasonable rates of charges transportation of
' ^ "* ° passengers and

for transportation of passengers and freights and cars on each of the freight.

railroads, or cause the same to be made by said companies, and the

schedule containing said rates shall, in suits brought against any Schedule to be
, 1 • • • 1 1 ii, 1 £ 1 primafacie evi-

8uch company wherem is involved the charges of any such company dence of justice

for the transportation of any passenger or freight or cars or unjust
ue^s^of^afe^^'^'

discrimination in relation thereto, to be taken in all courts of this

state as prima facie evidence that the rates therein fixed are just

and reasonable rates of charges for the transportation of passengers

and freights and cars upon the railroads; and said commissioners ^,

shall from time to time and as often as circumstances may schedules.

require, change and revise or cause to be changed and revised

said schedules. When any schedule shall have been made or companies to

revised as aforesaid it shall be the duty of all such companies gt^ifnons^^'^"^^^
^'

to post at all their respective stations in a conspicuous place a

copy of said schedule for the information of the people. All Schedules to be

such schedules as aforesaid shall be received and held in all such dence, <fec.^

suits as prima facie evidence the schedules of said commissioners

without further proof than the production of the schedules desired to

be used as evidence with a certificate of the commissioners that the

same is a true copy of the schedule prepared or approved by them
for the railroad company or corporation therein named : Provided, Appeal by com-

that any company may appeal to the judge of the superior court in
^-^^^

'

term time and thence to the supreme court from any determination

of the board fixing or refusing to change the rate of freight or fare
;

but before such company shall be allowed to exercise this right of

appeal it shall, within ten days after notice of the rates fixed by the Exceptions to be

commissioners, file with tlie board exceptions to the particulars that ^
*

it objects to and the grounds thereof, and within ten days after filing

such exception the commissioners shall hear the same, and if they

shall overrule any one of said exceptions, then such corporation, if

it desires to appeal to said superior court, shall, within ten days

thereafter, give notice of appeal to said superior court, and the said Notice of appeal.
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commissioners shall thereupon transmit to the superior court of some
county most convenient to all parties interested in said appeal a

record of their determinations of the rates of said corporation with

the exception of the company and their decisions thereon and all

the papers and evidence considered by them in making their

decision. The said cause shall be placed on the civil issue docket of

said court and shall have precedence of other civil actions, and shall

be tried under the same rules and regulations as are prescribed for

the trial of other civil causes except that the rates fixed by the corn-

Appeals lieardiin missioners shall be prima facie just and fair : Provided, the appeal

may, by consent of the commissioners and the company, be heard

and determined in chambers before any judge of a district through

or into which the railroad may extend, or any judge holding court

therein. The cause shall be entitled State of North Carolina on the

relation of the Railroad Commissioners against such Company.
Either party may appeal to the supreme court from the judgment of

the superior court under the same rules and regulations as prescribed

by law for appeal, except that the state of North Carolina, if it shall

appeal, shall not be required to give an undertaking or make any
Advancement of deposits to secure the cost of such appeal ; and such court may
cause on docket. , ,

,

^i • j i . . • .i iadvance the cause on their docket so as to give the same a speedy
Rates fixed by hearing : Provided, that the rates of freight and fare fixed by the

remain until jCommissioners shall be and remain the established rates, and shall be

peat'^imiess'com-/^^ observed and regarded by such corporations until the same shall

pap.y flies under-/ be changed, reversed or modified by the judgment of the superior

\ court, unless the railroad company shall, within fifteen days, file

\with said commissioners a justified undertaking (in a sum to be fixed

W said commissioners) conditioned to pay into the treasury of North

Carolina the difference between the aggregate freights charged or

received and those fixed by said commissioners, and to make a report

of the freights charged or received every three months during the

pendency of such appeal, and whenever the aforesaid difference in

freights equal or exceed the penalty of such undertaking or under-

takings said commissioners may require another to be executed and

filed with them. From the time the undertaking first mentioned is

filed as aforesaid the judgment appealed from shall be vacated, but

a failure for ten days to file any additional undertaking required as

afoi'esaid by said commissioners shall eo instanti revive such judg-

ment. Out of the funds paid into said treasury under this section

shall be refunded to shippers the overpaid freight ascertained by
the final determination of the appeal, on the recommendation of

said commissioners : Provided, application therefor is made within

one year from such final determination. Said undertaking shall be

payable to the state of North Carolina and sued on as other under-

takings which are payable to said state : And provided further, that

Additional un-
dertaking.

Judgment vaca-
ted on filing of
undertaking.

Judgment re-
vived on failure
to file additional
undertaking.
Refunding to
shippers.

Proviso.

Suit on under-
taking.

- App. 22 -



1891.—Chapter 320. 281

such rates fixed by the commissioners, when approved or confirmed R ..es, when ap-

by the judgment of the superior court, shall be and remain the fo^upeHoi^ccnm,
established rates and shall be so observed and regarded by such cor- to be established

poration until the same shall be changed, revised or modified by the versed on appeal

final judgment of the supi'eme court if there shall be an appeal

thereto. No judge shall grant an injunction, restraining order or Nojudge to grant

other process staying or affecting, during the pending of such
requ'?ri'n^°uDde1-^-^

appeal, the enforcement of any such determination of the said board taking to be filed
^ ^ •" with commis-

fixing rates or fares without requiring as a condition precedent the sioners, &c.

executing and filing with said board a justified undertaking in the

svim of not less than twenty-five thou-"'and dollars for all companies

whose road is of less length than fifty miles and fifty thousand dollars

for companies whose road is over fifty miles in length, conditioned Conditions of

that the company will make and file with said board a sworn state-
"^^ ^^'^ "^^'

ment every three months, during^the pending of said appeal, of the

items of freight, with names of shippers, carried over said company's

road within the preceding ninety days, showing the freight charged

and those fixed by said board, and that in the event the determina-

tion of said board appealed from is affirmed in part or in whole the

said company shall within thirty days pay into the treasury of North

Carolina the aggregate difference between the freights collected and
those fixed by the final determination of the matter appealed.

Whenever the aggregate difference between the freights collected Additional un-

and those fixed by the board shall equal or exceed the sum specified *• ®^ ^ ^"S-

in said undertaking, the said board shall notify the appellant or

appellants that another justified undertaking in like sum and with

the same conditions as aforesaid is required to be executed and filed

with said board. A failure to file with said board the sworn state- when injunctioa

ment provided for in this section or anyone of them when more vacated^&c'^
than one is required or asked for, or a failure to give an additional

undertaking when required within fifteen days from notice so to do,

shall vacate and render null and void any restraining order, injunc-

tion or other process to stay the enforcement of any determination of

said board as to schedules of rates, etc. When any of the conditions Action on under-

of such undertaking or undertakings are broken the said undertaking ^*^'^i"=

or undertakings may be sued on and enforced in the name of the

state of North Carolina on the relation of the attorney general by
summons returnable to the superior court of any county in the state

at a regular term thereof. In cases where the sworn statements herein

lequired to be made are not made the whole penalty of the under-

taking or undertakings shall be enforced and paid into the state

treasury. The sums paid into the treasury under the provisions of Reimbursement
this section shall be used to reimburse the shippers of freights for the ^^ shippers,

excess of fi-eights paid over what should have been paid, such reim-

bursements to be made on recommendation of said board : Provided, Proviso,

application therefor is made within one year after the determination
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of the appeal ia which the undertaking or undertakings were given.

The recovery in each undertaking shall be applied as aforesaid to

such excess of freights as is paid during the period covered by such

undertaking. The solicitor of the district shall prosecute the action

in his court on behalf of the state, and shall be allowed such fees, to

be taxed in the bill of costs, as the court may order ; and the attor-

ney general shall prosecute on appeal to the suprerue court on behalf

of the state and shall be allowed ^^ch fees, to be taxed in the bill of

costs, as the court shall allow, alach railroad corporation or other

cotnpany as hereinbefore named Ihall, within thirty days after the

organization of the commissioners, file with said commissioners a

schedule of their rates of charges for freight and passenger tariffs,

and the said commissioners are authorized and required to publish

the said rates or a summary thereof in some convenient form for the

information of the public and quarterly thereafter the changes made
in said schedules if they deem it advisable, i

Sec. 8. That it shall be the duty of said commissioners in the dis-

charge of their duties under this act to investigate the books and
"papers of all the railroad companies doing business in the state, to

ascertain if the rules and regulations aforesaid have been complied

with and to make personal visitations of railroad offices, stations and

other places of busine.'^s for the purposes of examination and to

make' rules and regulations concerning such examinations, which
rules and regulations shall be observed and obeyed as other rules and
regulations. Said commissioners shall have full power and authority

to examine all officers, agents and employees of said railroad com-
panies and other persons, under oath or otherwise, in order to pro-

cure the necessary information to make just and reasonable rates of

freight and passenger tariffs and to ascertain if such rules and regu-

lations are observed or violated, and to make necessary and proper

rules and regulations concerning such examinations, and- which rules

and regulations herein pi ovided for shall be obeyed and enforced as

all other rules and regulations provided for in this act.

Sec. 9. That all contracts and agreements between railroad com-

panies doing business in this state as to rates of freight and passenger

tariffs shall be submitted to said commissioners for inspection and
correction that it may be seen whether or not they are a violation of

law or of the provisions of this act, or of the rules and regulations

of said commissioners; and all arrangements and agreements what-

ever as to the division of earnings of any kind by competing rail-

road companies doing business in this state shall be submitted to said

commissioners for inspection and approval in so far as they affect

rules and regulations made by said commissioners to secure to all

persons doing business with said companies just and reasonable rates

of freight and passenger tariffs, and said commissioners may make
such rules and regulations as to such contracts and agreements as may
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then be deemed necessary and proper, and any such agreeruents not Agreement not

approved by such commissioners, or by virtue of vi'hich rates shall missfmfersfto°be"

be charged exceeding the rates fixed for freight and passengers, shall
q^ ^{fil'^,

violation

be deemed, held and taken to be violations of this act and shall be

illegal and void.

Sec. 10. That if any railroad company doing business in this state Penalty against

by its agents or employees shall be guilty of a violation of the rules tin^g rule^s.lind*'

and regulations provided and prescribed by said commissioners, and ?'''!^"^ i*^^"*^®

if, after due notice of such violation, given to the prijicipal officer

thereof, if residing in the state, and if not, to the manager, or super-

intendent, or secretary, or treasurer, if residing in the state, and if

not, then to any local agent thereof, ample and full recompense for

the wrong or injury done thereby to any person or corporation as may
be directed by said commissioners shall not be made within thirty

days from the time of such notice such company shall incur a pen-

alty for each offence of not less than fifty dollars nor mere than five

thousand dollars, to be fixed by the judge of the court in which such

action shall be tried. An action for the recovery of such penalties Action to recover

shall lie in any county in the state where such violation has occurred penalty,

or wrong has been perpetrated, and shall be in the name of the State

of North Carolina. The commissioners shall institute such action commissioners

through the attorney general or solicitor of the judicial district in
action***^^^

which violation has occurred, whose fees shall be fixed by the judge Fees of at-

,

of the court in which said action shall be determined, and said fees
or'solfcfto'r^^^

shall be taxed in the bill of costs.

Sec. 11. That if any railroad company doing business in this state Action by person

shall, in violation of any rule or regulation provided by the commis- tfon'by rifilroad"

sioners aforesaid, inflict any wrong or injury on any person, such per- *^°,'",'^j"y^*^ rules

son shall have a right of actioh and recovery for such wrong or mis^ioners.

injury in the county where the same was done or where the plaintiff

resides, in any court having jurisdiction thereof, and the damages to

be recovered shall be the same as an action between individuals,

except that in case of wilful violation of law such railroad com-
panies shall be liable to exemplary damages: Provided, that all suits Exemplary

under this act shall be brought within twelve months after the com- guits to be

mission of the alleged wrong or injury: Provided further, that if an
^'^e^v^'monVhs"

individual is killed the time during which there is no administration if person killed,

shall not be counted: Provided, letters of administration are taken adniinistration

out within one year from the killing. ff?eMers of ad-'''*'

Sec. 13. That in all cases under the provisions of this act the rules ministration
^ taken out in one

of evidence shall be the same as in civil actions except as provided year.

by this act. All fines recovered under the provisions of this act shall pines payable
be paid into the state treasury to be tised for such purposes as the }^[°

state treas-

general assembly may provide. The remedies hereby given the per- Remedies cum»-
•ons injured shall be regarded as cumulative to the remedies now I'^'^i'^®-
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given or may be given by law against railroad corporations, and this

act shall not be construed as repealing am- statute giving such

remedies.

Sec. 13. That the terms " such companies " or " railroad company"
contained in this act shall be deemed and taken to mean all cor-

porations, companies or individuals now owning or operating, or

which may hereafter own or operate, any railroad, steamboat, canal,

express business or telegraph line, in whole or in part in this state,

and the provisions of this act shall apply as far as applicable to all

persons, firms and companies, and to all associations or persons,

whether incorporated or otherwise, that shall do business as common
carriers in this state (street railways excepted) the same as railroad

corporations hereinbefore mentioned.

Sec. 14. That all railroad companies in this state sliall, on demand,

issue duplicate freight receipts to shippers in which shall be stated

the class or classes of freight shipped, the freight charges over the

road giving the receipt, and, so far as practicable, shall state the

freight charges over the roads that carry such freight. When the

consignee presents the railroad receipt to the agent of the railroad

that delivers such freight such agent shall deliver the articles shipped

upon payment of the rate chai'ged for the class of freights men-
tioned in the receipt. If any railroad company shall violate the

provisions of this statute, not otherwise provided for, stich railroad

company shall incur a penalty to be fixed and collected as provided

in section ten of this act.

Sec. 15. That it shall be the duty of the commissioners herein pro-

vided for to make to the governor annual reports of the transactions

of their office and to recommend from time to time such legislation

as they may deem advisable under the provisions of this act, and the

governor shall have one thottsand copies of such report printed for

distribution.

Sec. 16. That said railroad commissioners in making any examina-

tion for the purpose of obtaining information pursuant to this act

shall have power to issue subpoenas for the attendance of witnesses by

such rules as they may prescribe; and said witnesses shall receive for

such attendance two dollars per day and five cents per mile traveled

by the nearest practicable route in going to apd returning from the

place of meeting of said commissioners, to be ordered paid by the

governor upon presentation of subpoenas sworn to by the witnesses

as to the number of days served and miles traveled, before the clerk

of said commissioners, who is hereby authorized to administer oaths.

In case any person shall wilfully fail or refuse to obey such sub-

poenas, the commissioners shall have power to issue an attachment

for such witness and compel him to attend before the commissioners

and give his testimony upon such matters as shall be lawfully

required by such commissioners; and said commissioners shall have
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power to punish for coatempt as in other cases of refusal to obey the PuDishment for

process and order of any cfturt. The clerk of said commissioners servtceoi' notices

may serve any notice issued by them and his return thereof shall be ^y clerk.

evidence of said service; and it shall be the duty of the sheriffs in Duty of sheriffs

the state to serve any process, subpoenas and notices issued by said
^^''^^^^ psocefes.

commissioners, and they shall be entitled therefor to the same fees Fees,

as are prescribed or may be prescribed for serving summons issuing

from the superior court, and they shall be liable to the same fines Liability to fines,

and penalties for failure to discharge their duties on that behalf.
'^'

Sec. 17. That every officer, agent or employee of any railroad Penalty against

company who shall wilfully neglect or refuse to make and furnish railroad com pa-

any report required by the commissioners for the purpose of this act, j'/o- u) malie
*'

"

or who shall wilfully or unlawfully hinder, delay or obstruct said rep^Tt. &c.

commissioners in the discharge of the duties hereby imposed upon

them shall forfeit and pay a sum not less than one hundred and not

more than five thousand dollars for each offence, to be recovered in How recovered.

an action in the name of the state. A delay of ten days to make Presumption of
• /, . , , ,-,-., .1

' .-X ,7 , ., wilful lailure.
and furnish such report shall raise the presumptionvthat the same

was wilful.

Sec. 18. That section one thousand nine hundred and sixty-one of Code,sectioni96l,
'' amended.

The Code be amended by striking out all after the word "road" in Law prohibiting

the third line thereof, and all other laws and parts of laws which reducing profits*^

allow any railroad to charge [a greater] rate for freight or fare than
percent^re^peafed

shall be fixed by the said commissioners are hereby repealed, and all All laws allowing
„ , . . • 1 , • • ^ ii •

L.
railroads to

laws and parts of laws inconsistent with the provisions ot this act charge other

are hereby repealed. >. i^^^^ 'b'y commfs-
Sec. 19. The commissioners, whenever in the?Kiudgment any cor- sion^;s repealed.

^V 1 -11 Conflicung laws
poration has violated or neglected in any respect to^eomply with the repealed.

terms of the act by which it was created or with the provisions of t,^notify compa
any law of the state not provided for in this act, shall give notice

^J.®*'terins\'if^ihis

thereof in writing to such corporations, and if the violation or neg- act, to present
, » , . , 11 p , •

1 i XI J? i lacts to attorney
lect IS continued after such notice, shall forthwith present the tacts general.

to the attorney general who shall take such proceedings thereon as

he may deem expedient.

Sec. 20. The commissioners, whenever they deem that repairs are Commissioners
•1 1 jj-i.- J. 1 £ -4- * to notify com ra-

necessary upon any railroad, or an addition to or change ot its sta- ujes in writing

tion or station houses is reasonable and expedient in order to pro- ret^alrs^^change

mote the security, convenience and accommodation of the public, of station, &c.

shall in writing inform the corporation of the improvement and

changes which it considers to be proper, and upon the failure or

refusal of said corporation to comply with said requirement the said Penalty for fail-

corporation shall be liable to the penalty of not less than fifty dollars

nor more than two thousand dollars, in the discretion of said com-

missioners.

Sec. 21. A railroad corporation which has established and main-
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Comtuon carriers Sec. 24. All common carriers subject to the provisions of this act

ties for inter- ^ shall, according to their powers, afford all reasonable, proper and
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Railroad not to tained for a year a passenger station or freight depot at a point upon

&c?°estabfi *ied°' its road shall not abandon such statiofi or depot nor substantially
for a year, &c., diminish the accommodation furnished by the stopping of trains
without consent •' ^*^ °
of majority of except by a consent of a majority of the commissioners,
commissioners. r, r.r. a -i j j.- i j. j. ^
Railroad may Sec. 23. A railroad corporation may relocate passenger stations or

&c°^with wrUten freight depots with the approval in writing of the commissioners.
approval of Sec. 23. That said commissioners shall have power, whenever they
commissioners.

. .,, ..
Commissioners deem it expedient and practicable, to require any railroad corpora-

arate'and equal tio^^ operating a railroad or part of a railroad in this state to provide
accommodations separate and equal accommodations for the white and colored races

colored. on the passenger trains and also at the passenger stations or w^aiting

Penalty for rooms in this state, and for failure to comply with the orders of said
failure. . . , , , . ,. , ,, •, , .

commissioners made under this section the penalty jDrescribed in

section twenty of this act shall be imposed.

Sec. 24. All common carriers subject to t

shall, according to their powers, afford al
change of traffic, equal facilities for the interchange of traffic between their respective

lines and for the forwarding and delivering' of passengers and

freights to and from their several lines and those connecting there-

with, and shall not discriminate in their rates and charges against

Gonnecting lines such connecting lines, and connecting lines shall be required to make

•o^ecUon?^^ ^s close connection as practicable for the convenience of the travel-

To obey rules ing public. And said common carriers shall obey all rules and

trackage.^ regulations made by said commissioners relating to trackage. Any
Penalty for viola- violation of the provisions of this section shall be punished at the

•ection. discretion of said commissioners by a fine of not less than five hun-

dred dollars or exceeding five thousand dollars for each and every

offence.

Carriage, etc., of Sec. 35. That nothing in this act shall prevent the carriage, storage

at^edured rates o'* handling of property free or at reduced rates for the United States,

^'^F^i!'^'^'*'**'^*' state or municipal governments, or for charitable purposes, or to or

prohibited. from fairs and expositions for exhibition thereat, or the free carriage

of destitute and homeless persons transported by charitable societies

and the necessary agents employed in such transportation, or the

Mileage tickets, issuance of mileage, excursion or commutation passenger tickets;

Reduced rates to nothing in this act shall be construed to prohibit any common* carrier
certain persons.

fj-Q^ giving reduced rates to ministers of religion, or to municipal

governments for the transportation of indigent persons, or to inmates

of the national homes or state homes for disabled volunteer soldiers

and of soldiers' and sailors' orphan homes, including those about to

enter and those returning home after discharge, under arrangements

with the boards of managers of said homes; nothing in this act shall

Free carriage to be construed to prevent railroads from giving free carriage to their
own o cers, <s;c.

q^-q^ officers and employees or to prevent the principal officers of any

Interchange of railroad company or companies from exchanging passes or tickets
^*^^ ^'

with other railroad companies for their officers and employees; and
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nothinfij'in this act contained shall in any way abridge or alter the Remedies at

remedies now existing at common law or by statute, but the pro- by'st^uue^not*'^^

Tisions'"of this act are in addition'to such remedies: Provided, that abridged.
' Commissior»er»

the commissioners shall have power to suspend any or all the pro- empowered to

risions of this section after thirty days' notice to any company. section, &c.'^

Sec. 26. That said commissioners are hereby authorized and Commissioners

required to make or cause to be made just and reasonable rates of iransportation of

charges for the transportation of packages by any express company expreX^com-
or companies doing business in the state; also make or cause to be pauies.

made just and reasonable rates of charges for the transmission of

messages by any telegraph line or lines doing business in the state, to malre rates

and any such^express or telegraph companies charging a higher rate ^°/ transmissioM

than that fixed or approved by said commissioners shall incur a telegrapli lines.

penalty for each offence of not less than fifty dollars nor more than Penally for

five hundred dollars for each offence, and actions for the recovery of rates^'"^
higher

«uch penalties beTbrought as provided for in section seven of this Action to recover

act, with reference to penalties incurred by railroad companies; that provisions of

the provisions of section seven of this act in relation to the publica- section 7 appllca-
^ ^ Die to express

tion of schedules, the regulations governing the right of appeal, the and telegraph

regulations as to evidence with reference to railroad companies shall

apply to express and telegraph companies.

Sec. 27. That all subpoanas for witnesses to appear before said com- Subpoenas and

missioners or before any one or more of said commissioners and fssued^and^
notice to persons or corporations shall be issued by one of said com- served,

missioners and be directed to any sheriff, constable, or marshal of

any city or town who shall execute the same in his bailiwick and
make due return thereof as directed therein under the penalties pre-

scribed by law for a failure to execute and return the process of any
court; and if any person duly summoned to appear and testify before Misdemeanor to

•aid commissioners shall fail or refuse to testify without a lawful when'summoned
excuse, or shall refuse to answer any proper question propounded to ^^^ '^^^

him by said commissioners in the discharge of duty, or shall conduct

himself in a rude, disrespectful or disorderly manner before said

commissioners, or any of them, deliberating in the discharge of duty,

such person shall be deemed guilty of a misdemeanor and upon con-

viction thereof shall be fined not less than fifty nor more than one Penalty,

thousand dollars.

Sec. 28. That all the expenses of the commissioners except as Expenses of com-
hereinbefore provided, incltiding all necessary expenses for trans-

pai*d'°"^'^^'
^°^

portation incurred by the commissioners or by their employees under
their orders in making any investigation, or upon ofiicial business, or

for any other purposes necessary for carrying out the provisions of

this act shall be allowed and the auditor sliall issue his warrant tipon

presentation of itemized vouchers therefor approved by the chair-

man of the commission: Provided, that the expenses allowed under
j^^^ ,q p^^ ,

this section shall not exceed two thousand dollars annually. ?ii,000 annually.
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Sec. 29. That the fiscal year to which all reports shall be made
which may l:e required of any railroad or transportation company
by the commissioners under this act shall be the thirtieth of June, as

now fixed by law by the interstate commission of the United States:

Provided, that from all decisions or determinations arising under the

operation or enforcement of this act the party or corporation affected

thereby shall be entitled to appeal therefrom as in other cases of

appeal where no appeal has heretofore been provided for as now
provided by law.

Sec. 30. The commissioners may investigate the causes of any acci-

dent on a railroad resulting in the loss of life, and of any accident

not so resulting which they may deem to require investigation.

Sec. 31. Whenever any company or corporation embraced in this

act has a controversy or controversies with another such company or

corporation or person or persons, and all the parties to such contro-

versy agree in writing to submit such controversy to the railroad

commissioners aforesaid as arbitrators, said commissioners shall act

as such, and after due notice to all the parties interested shall pro-

ceed to hear the same, and their award shall be final. Said award,

in cases where land or an interest in land is concerned, shall imme-
diately be certified co the clerk of the superior court of the county

in which said land is situated and shall by such clerk be docketed in

the judgment docket for said county, and from such docketing shall

be a judgment of the superior court of such county. Before such

arbitrators parties may appear in person or by attorney.

Sec. 32. That all laws and clauses of [laws] inconsistent with the

provisions of this act are hereby repealed.

Sec. 33. That this act shall go into effect on and after the first day

of April, eighteen hundred and ninety-one.

Ratified the 5th day of March, A. D. 1891.
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CHAPTER 164.

An act to establish the North Carolina Corporation Commission.

The General Assembly of North Carolina do enact

:

Section 1. That there shall be elected by this general assem- Election of inre«
. , ,, . . , , ,, ! ,

... commissioners.
biy three commissioners, who shall have general supervision of

railroads, steamboat navigation and canal companies, express Duties and pur-

and telegraph and telephone companies, building and loan asso- lio'rf.

comm s"

ciations, banks and sleeping car companies. That the said com-

missioners elected by this general assembly and their successors

in office shall be and they are hereby created and constituted a How elected,

court of record, and shall be known as the North Carolina Corpo- Corporate name,

ration Commission, and as such shall have all the powers and
jurisdiction of a court of general jurisdiction as to all subjects

embraced in this act and shall have a common seal. The term

of office of said commissioners shall begin immediately after their Term of office,

election by this general assembly and their qualification and
shall continue until the first day of January, nineteen hundred
nod one and until their successors are elected and qualified. At
the general election for state officers in nineteen hundred there shati be elected

shall be elected three commissioners by the qualified electors of ejections
1

this state at the time and places of voting for members of the

legislature, one of whom shall be elected for the term of two
years and one for the term of four years and one for the term of

six years. After the first election such commissioners shall be

elected by the qualified electors of this state at the time and
places of voting for members of the legislature for a term of six

years and shall be members of and constitute the North Carolina

Corporation Commission. In case of vacancy the board of inter- Vacancies occur-

nal improvements shall appoint to such vacancy and their ap- supplied,

pointee shall hold until the qualification of his successor, who
shall be elected by the qualified electors of this state at the next

regular election after the vacancy has taken place and the per

son then chosen shall hold the office for the unexpired term. The
said commissioners in addition to the oath to support the consti commissioners

tution and laws of the United States and the constitution and
laws of the state of North Carolina shall take, to be administered

by one of the judges of the supreme court, the following oath of

office, which oath shall be signed by said commissioner and attested

by said judge and recorded in the office of the clerk: "I do sol

emn'y swear (or affirm) that I am not the owner of steam Formofoatu,

boat or of any stock or bond of any railroad, navigation or canal

company, express, telegraph or telephone company or of any
building and loan association, or the agent or attorney or em-
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ployee of any such company or association ; that I have no inter

est in any way in any such company or association, and that 1

will well and faithfully execute the duties of my office as a mem
her of the North Carolina Corporation Commission to the best of

my knowledge and ability, without fear, favor or malice or re-

ward or tl of reward.) So help me, God.*' Said comniis

sioners shall not jointly or severally or in any way be the holder

of any stock or bond or be the agent or attorney or employee ol

any such company or have any interest in any way in such com

pany and shall so continue during the term of his office, and in

oner shall as distributee or legatee or in any

other way have or become entitled to any stock or bonds or in-

terest [herein of any such company he shall at once dispose of the

same. They shall have such general control and supervision of

all railroad, steamboat, canal, express and sleeping car companies

or corporations and of all other companies or corporations en-

gaged in the carrying of freight or passengers; of all telegraph

and telephone companies of all public and private banks and all

loan and trust companies or corporations, and of .ill building and

loan associations or companies necessary to carry into effect the

provisions of the act. : They shall investigate the books and pa-

pers of all such companies, individuals, firms or corporations and

they shall visit in person from time to time the place of business

of such companies, individuals, firms or corporations to ascertain

if ail orders, rules and regulations of the North Carolina Corpora

tion Commission have been complied with, and shall have full

power and authority to examine all officers, agents and employee-

of such companies, individuals. Arms or corporations, and ail

other persons under oath or otherwise, and to compel the pro

duetion of papers and the attendance of witnesses to obtain the

information necessary for carrying into effect and otherwise en-

forcing the provisions of this act.

Sec. 2. That said commission is hereby empowered and directed :

(f) To make reasonable and just rates of freight, passenger and

express tariffs for railroads, steamboats, canal and express com-

panies or corporations, and all other transportation companies or

corporations engaged in thecarriagt of freight, express or passen

gers: Provided, that in fixing any maximum rate or charge or

tariff of rates or charges for any common carrier, person or cor

poration subject to the provisions of this act the said commission

shall take into consideration if proved or may require proof of

the fair value of the property of such carrier, person or corpora

tion used for "ffie public" in the consideration of such rate or

charge or the fair value of the service rendered as in determin-

ing the fair value of the property so being used for the conveni-

ence of the public. It shall furthermore consider the original
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cost of the construction thereof and the amount expended in per-

manent improvements thereon and the present compared with

the original cost of construction. of all its property within the

state of North Carolina; the probable earning- capacity of such

property under the particular rates proposed and the sum re-

quired to meet the operating expenses of such carrier, person or

corporation and all other facts that will enable them to deter-

mine what are reasonable and just rates, charges and tariffs.

(2) To make reasonable and just rules as to charges by any ReasoD able and
company or corporation engaged in the carriage of freight or ex-

coronations
;>ress for the necessary handling and delivery of the same at all handling express

or freight.
stations.

(3) To make reasonable and just rules and regulations to pre- shall prevent

vent discrimination in the transportation of freight or passengers. discrirninallon -

(4) To make reasonable and just rate?; of charges for the use of Just rates for

railroad cars carrying freight or passengers. sellers
8,111 PaS"

"o make reasonable and just rules and regulations to pre- Prevent rebates,

vent the giving, paying or receiving of any rebate or bonus

directly or indirectly or the misleading or deceiving the public in

nny manner as to real rates charged for freight, express or pas

sengers.

(6) To make just and reasonable through rates for the trans- Through rates for
.....,, transportation.

portation ot height, express or passengers.

(7) To make just.and reasonable rules and regulations for the Handling of

handling of freight and baggage at stations. ^e
J|
htaud bag"

(8) To make just and reasonable rates of charges for the trans- Transportation

portation of packages by any es press company or corporation. parfy.
preSS C°m "

(9) To make just and reasonable rules and regulations as to con- i-ompany's con-

tracts entered into by any railroad company or corporation to ears ofother*^
carry over its line or any part thereof the car or cars of any other companies,

company or corporation.

(10) To make just and reasonable rates of charges for the trans- Transmission of
. , , , , ,

telegrams.
mission of messages by any telegraph or telephone company or

corporation doing business in this state.

(,11) To make just and reasonable rates of charges for the ren- Telephone

tal of telephones: Provided, this subsection shall not apply to

telephone lines hereafter constructed, nor to telephone instru-

ments connected with exchanges giving interstate connection

until three years after the ratification of this act.

(12) To require, where the public necessity demands and it is May require

demonstrated that the revenue received will be sufficient to justify siations.

it, the establishment of stations by any company or corporation

engaged in the transportation of freight and passengers in this

state, and to require the erection of depot accommodations com-

mensurate with such business and revenue: Provided, the com- proviuo.
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missioners shall not require any company or corporation to estab

lish any station nearer to another station than five miles.

(13) To require a change of any station or the repairs, addition

to or change of any station house by any railroad or other trans-

portation company in order to promote the security, convenience

and accommodation of the public and to require the raising or

lowering of the track at any crossing when deemed necessary.

(14) To require the establishment of separate waiting rooms at

all stations for the white and colored races.

(15) To require the construction of side tracks by any railroad

company to industries already established or to be established :

Provided, it is shown that the proportion of such revenue accru

ing to such side track is sufficient within five years to pay the

expenses of its construction. This shall not be construed to give

the commissioners authority to require railroad companies to

construct side tracks more than five hundred feet.

(16) To perform all the duties and exercise all the powers as to

banks and banking imposed or conferred upon the state treas-

urer by chapter one hundred and fifty five of the public laws of

eighteen hundred and ninety one, as amended by chapter four

hundred and seventy eight, public laws of eighteen hundred and
ninety-three, and all reports required to be made by said laws to

the state treasurer are hereby directed to be made to the said

North Carolina Corporation Commission.

(17) To appoint suitable persons to make the examination!

and reports required by chapter one hundred and fifty- five, pub-
lic laws of eighteen hundred and ninety-one, as amended by
chapter four hundred and seventy-eight, public laws of eighteen

hundred and ninety-three, who shall receive the same compensa-
tion for similar services provided for in said law, and the power
of the state treasurer to appoint such persons is hereby revoked.

(18) To furnish to the state treasurer upon his application in-

formation as to the condition and solvency of any bank or bank-
ing institution of this state.

(19) To collect all fees, salaries, charges, commissions and other

compensations heretofore collected by or paid to the state treas-

urer for the performance of the duties and the exercise of the

powers imposed or conferred under sub-sections sixteen, seven-

teen and eighteen of this act and to turn the same into the state

treasury for the benefit of the state.

(20) To perform all the duties and exercise all the powers as to

building and loan associations imposed or conferred upon the

auditor of the state by chapter seven, volume two, of The Code
and by chapter four hundred and thirty four, public laws of

eighteen hundred and ninety-three and by chapter four hundred
and forty-four, public laws of eighteen hundred and ninety-five,
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and to raake all examinations, issue all certificates and perform

all other duties imposed by law upon the auditor of the state re

lating to building- and loan associations.

(21) To appoint suitable persons to make the examinations re Examination,

quired by the laws referred to in the preceding section, who shall and'

loan"
me

receive the same compensation provided for in said laws, and the associations,

power of the auditor of the state to make such appointment is

hereby revoked.

(22) To collect all fees, salaries, charges, commissions and other r nec t,i n of fees

compensations heretofore collected by the auditor of the state for etc -

the performance of the duties imposed or conferred under sub-

sections twenty and twenty-one of this act, and to turn the sanle

into the state treasury for the benefit of the state, and the power
of the auditor of the state to collect the same is hereby revoked.

(23) To perform all the duties and exercise all the powers im- Perform certain

posed or conferred by chapter three hundred and twenty (320) of

the public laws of eighteen hundred and ninety-one and the acts

amendatory thereto.

(24) To prescribe rules of practice and proceeding in all matters To prescribe

before them and in all examinations necessary to be made under mles -

this act.

Sec. 3. That it shall be the duty of the state treasurer to turn Treasurer shaii

over to the North Carolina Corporation Commission all books, anTpapers to^
8

papers, statements and other records in his office relating to the commission,

duties imposed by this act in regard to banks and banking insti-

tutions.

Sec. 4. That it shall be the duty of the auditor of the state to Auditor author-

turn over to the North Carolina Corporation Commission all y
6

er Certain-

books, papers, statements and other records in his office relating books, eto, to

to the duties imposed by this act in regard to building and loan

associations.

Sec. 5. That it shall be the duty of the late board of railroad Retiring board

commissioners to turn over to the North Carolina Corporation misfioners
COrn"

Commission all books, papers, statements and other records in authorized to
^ L turn over books

their office relating to the duties imposed by this act in regard to and papers.

railroads, telegraphs, telephones, steamboats and other transpor-

tation companies.

Sec. 6. That all contracts and agreements between railroad Contracts be-

companies doing business in this state as to rates of freight and ar?o^arTffs,
&

passenger tariffs shall be submitted to said commission for in-
examination of,

spection and correction, that it may be seen whether or not they

are a violation of law or of the provisions of this act or of the

rules and regulations of said commission, and all arrangements
and agreements whatever as to the division of earnings of any
kind by competing railroad companies doing business in this

state shall be submitted to said commission for inspection and
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approval in so far as they affect rules and regulations made by
said commission to secure to all persons doing business with said

companies just and reasonable rates of freight and passenger

tariffs, and said commission may make such rules and regulation*

as to such contracts and agreements as may then be deemed nee

essary and proper, and any such agreements not approved by
such commission or by virtue of which rates shall be charged ex

ceedina' the rates fixed for freight and passengers shall be deemed,
held and taken to be violations of this act and shall be illegal

and void.

Sec. 7. The schedule containing rates fixed by said con mission

shall in suits brought against any such company wherein is in-

volved the charges of any such, company for the transportation

of any passenger or freight or cars or unjust discrimination in re-

lation thereto be taken in all courts of this state as prima facie

evidence that the rates therein fixed are just and reasonable

rates of charges for the transportation of passengers and freights

and cars upon the railroads; and said commission shall from time

to time and as often as circumstances may require change and
revise or cause to be changed and revised said schedules. When
any schedule shall have been made or revised as aforesaid it shall

be the duty of all such companies to post at all their respective

stations in a conspicuous place a copy of said schedule for the

information of the people. All such schedules as aforesaid shall

be received and held in all such suits as prima facie evidence the

schedules of said commission, without further proof than the

production of the schedules desired to be used as evidence, with

a certificate of the clerk of the commission that the same is a

true copy of the schedule prepared or approved by them for the

railroad company or corporation therein named: Prodded, that

any company may appeal to the judge of the superior court in

term time and thence to the supreme court from any determina

tion of the commission fixing or refusing to change the rate of

freight or fare; but that before such company shall be allowed

to exercise this right of appeal it shall within ten days after no-

tice of the rates fixed by the commission file with the commission

exceptions «to the particulars that it objects to and the grounds

thereof, and within ten days after filing such exception the com-

mission shall hear the same, and if they shall overrule any one

of said exceptions then such corporation, if it desires to appeal

to said superior court, shall within ten days thereafter give notice

of appeal to said superior court, and the said commission shall

thereupon transmit to the superior court of some county most
convenient to all parties interested in said appeal a record of

their determinations of the rates of said corporation with the ex

ception of the company and their decisions thereon, and all fch«
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papers and evidence considered by them in making their decis-

ion. The said cause shall be placed on the civil issue docket of Causes shall be

said court and shall have precedence of other civil actions, and actions.*
5 V '

shall be tried under the same rules and regu'ations as are pre-

scribed for the trial of other civil causes, except that the rates

fixed by the commission shall be prima facie just and fair: Pro-

vided, the appeal may by consent of the commission and the

aompany be heard and determined in chambers before any judge

of a district through or into which the railroad may extend or

any judge holding court therein. The cause shall be entitled Cause, how

"State of North Carolina on the relation of the North Carolina

Corporation Commission against such company." Either party

may appeal to the supreme court from the judgment of the supe-

rior court under the same rules and regulations as prescribed by
law for appeal, eicept that the state of North Carolina if it shall

appeal shall not be required to give an undertaking or make any
deposits to secure the cost of such appeal, and such court may
advance the cause on their docket so as to give the same a speedy

hearing: Provided, that the rates of freight and fare fixed by the proviso,

commission shall be and remain the established rates and shall Rates of freight

be so observed and regarded by such corporations until the same tabiished.
a ° e""

shall be changed, reversed or modified by the judgment of the

superior court, unless the railroad company shall within .fifteen

days file with said commission a justified undertaking (in a

sum to be fixed by said commission), conditioned to pay into the

treasury of North Carolina the difference between the aggregate

freights charged or received and those fixed by said commission

and to make a report of freights charged or received every three

months during the pendency of such appeal, and whenever the

aforesaid difference in freights equals or exceeds the penalty of

Buch undertaking or undertakings said commission may require

another to be executed and filed with them. From the time the

undertaking first mentioned is filed as aforesaid the judgment vvhen judgment
appealed from shall be vacated, but a failure for ten days to file is vacated.

any additional undertaking required as aforesaid by said com-

mission shall eo instanti revive such judgment. Out of the funds Overpaid freight

paid into said treasury under this section shall be refunded to shippers.

Shippers the overpaid freight ascertained by the final determi-

nation of the appeal on the recommendation of said commission:

Provided, application therefor is made within one year from such Proviso,

final determination. Said undertaking shall be payable to the

Itate of North Carolina and sued on as other undertakings which Undertaking, to

are payable to said state: And provided
,
further, that such rates

fixed by the commission when approved or confirmed by the

judgment of the superior court shall be and remain the estab-

lished rates and shall be so observed and regarded by such cor-
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IN THE COURT OF APPEALS OF NORTH CAROLINA 

No. COA25-745 

Filed 7 January 2026 

Wake County, No. 25CV004705-910 

JOSHUA H. STEIN, in his official capacity as GOVERNOR OF THE STATE OF 

NORTH CAROLINA, Plaintiff, 

v. 

DESTIN C. HALL, in his official capacity as SPEAKER OF THE NORTH CAROLINA 

HOUSE OF REPRESENTATIVES; PHILIP E. BERGER, in his official capacity as 

PRESIDENT PRO TEMPORE OF THE NORTH CAROLINA SENATE, Defendants. 

Cross appeals by plaintiff and defendants from order entered 24 June 2025 by 

Judges James Floyd Ammons, Jr.; A. Graham Shirley; and Imelda J. Pate in Wake 

County Superior Court.  Heard in the Court of Appeals 28 October 2025. 

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by Jim W. Phillips, 

Jr., Eric Fletcher, Amanda S. Hawkins, and Daniel F. E. Smith, and Wilmer, 

Cutler, Pickering, Hale & Dorr LLP, by W. Swain Wood, for the plaintiff-

appellant. 

Nelson Mullins Riley & Scarborough, LLP, by D. Martin Warf, Noah H. 

Huffstetler, III, and Womble Bond Dickinson (US) LLP, by Matthew F. Tilley, 

Mike Ingersoll, and Emmett Whelan for the defendant-appellants. 

Dowling PLLC, by Craig D. Schauer and Troy D. Shelton, for the intervenor-

appellee. 

TYSON, Judge. 

Joshua H. Stein, in his official capacity as Governor of the State of North 

Carolina and Philip E. Berger, in his official capacity as President Pro Tempore of the 
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North Carolina Senate and Destin C. Hall, in his official capacity as Speaker of the 

North Carolina House of Representatives (collectively “Legislative Defendants”) 

appeal from the 24 June 2025 order entered by a three-judge superior court panel.   

The order granted in part and denied in part the motions for summary 

judgment filed by the Governor, the State Treasurer, and the Legislative Defendants.  

We affirm in part, reverse in part, and remand.   

I. Background  

The North Carolina General Assembly enacted N.C. Sess. L. 2024-49 and N.C. 

Sess. L. 2024-57, which amended N.C. Gen. Stat. § 143-136 and N.C. Gen. Stat. § 62-

10.  N.C. Gen. Stat. §§ 143-136; 62-10 (Supp. 2024).  These amendments altered the 

structures of and appointments to the Building Code Council and the Utilities 

Commission respectively.   

Senate Bill 382 amended N.C. Gen. Stat. § 163-9 (“Judicial Vacancies 

Provision”), which provides for the appointment and filling of appellate judicial 

vacancies on the Court of Appeals and the Supreme Court.  N.C. Sess. L. 2024-57 § 

3C.1.(a).  This section mandates for the Governor to fill appellate judicial vacancies 

on the Court of Appeals and the Supreme Court “from a list of three qualified persons 

recommended by the political party executive committee of the political party with 

which the vacating judge was affiliated when elected.”  N.C. Gen. Stat. § 163-9 (Supp. 

2024).  If no recommendation is received within thirty (30) days or if the departing 

appellate judge or justice was not a member of a political party at the time of election, 
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the Governor “shall appoint a qualified person to fill the vacancy.”  Id.   

The Governor filed a verified complaint on 7 February 2025 in Wake County 

Superior Court, seeking a declaratory judgment and arguing: Section 3C.1 of Senate 

Bill 382 facially violates Article IV, Section 19 of the North Carolina Constitution; 

Section 3F.2 of Senate Bill 382 and Senate Bill 166 facially violate Article I, Section 

6 the Separation of Powers Clause, Article III, Section 1, the Vesting Clause, and 

Article III, Section 5(4), the Faithful Execution Clause, of the North Carolina 

Constitution.  

The Governor filed a motion for a temporary restraining order, preliminary 

injunction, and for transfer of the cause to a three-judge panel for hearing under N.C. 

Gen. Stat. § 1-267.1 (2023).  The Legislative Defendants filed their answer on 22 April 

2025.  The superior court granted the Governor’s motion to transfer the case to a 

three-judge panel on 24 April 2025.  The Chief Justice of North Carolina assigned the 

panel of three superior court judges to hear the case.  

Bradford B. Briner, in his official capacity as State Treasurer of North 

Carolina, intervened and filed a motion for summary judgment on 30 May 2025.  The 

Governor and the Legislative Defendants also filed motions for summary judgment 

on 30 May 2025.  The three-judge panel held a hearing on the cross motions for 

summary judgment on 24 June 2025.  The panel unanimously held the Governor 

proved beyond a reasonable doubt the purported amendments to N.C. Gen. Stat. § 

163-9 in Section 3C.1 of Session Law 2024-57, the Judicial Vacancies Provision, are 
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unconstitutional.  The three-judge panel granted the Governor’s motion for summary 

judgment and denied the Legislative Defendants’ motion for summary judgment on 

this issue.   

The three-judge superior court panel also unanimously held the Governor had 

not proven beyond a reasonable doubt N.C. Sess. L. 2024-49, which amended N.C. 

Gen. Stat. § 143-136, the Building Code Council, and N.C. Sess. L. 2024-57, which 

amended N.C. Gen. Stat. § 62-10, the Utilities Commission, were unconstitutional.  

The panel denied the Governor’s motion for summary judgment and granted the 

Legislative Defendants’ motion for summary judgment on these issues.  The 

summary judgment order did not mention the State Treasurer’s motion for summary 

judgment on the Utilities Commission challenge, resolved in his favor.  The Governor 

and the Legislative Defendants cross appeal.   

II. Jurisdiction  

This Court has jurisdiction pursuant to N.C. Gen. Stat. § 7A-27(b) (2023).   

III. Issues  

The Governor argues the three-judge superior court panel erred by denying his 

motion for summary judgment challenging the Building Code Council and Utilities 

Commission.  The Legislative Defendants argue the three-judge superior court panel 

erred in denying their motion for summary judgment to uphold the Judicial Vacancies 

amendments.   

IV. Standard of Review  
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North Carolina Rule of Civil Procedure 56(c) allows a moving party to obtain 

summary judgment upon demonstrating “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits” show “there is 

no genuine issue as to any material fact,” and they are “entitled to a judgment as a 

matter of law.”  N.C. Gen. Stat. § 1A-1, Rule 56(c) (2023).   

“The party moving for summary judgment bears the burden of establishing 

that there is no triable issue of material fact.”  DeWitt v. Eveready Battery Co., 355 

N.C. 672, 681, 565 S.E.2d 140, 146 (2002) (citation omitted).  “This burden may be 

met by proving . . . an essential element of the opposing party’s claim is nonextant, 

or by showing through discovery . . . opposing party cannot produce evidence to 

support an essential element of his claim or cannot surmount an affirmative 

defense[,] which would bar the claim.”  Id. (citation and internal quotation marks 

omitted).  An order granting summary judgment is reviewed de novo on appeal.  

Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 470, 597 S.E.2d 674, 693 (2004).   

We also review de novo a three-judge superior court panel’s ruling on state 

constitutional questions.  Cooper v. Berger, 370 N.C. 392, 413, 809 S.E.2d 98, 110-11 

(2018).  “When assessing a challenge to the constitutionality of legislation, this 

Court’s duty is to determine whether the General Assembly has complied with the 

constitution.  If constitutional requirements are met, the wisdom of the legislation is 

a question for the General Assembly.”  Hart v. State, 368 N.C. 122, 126, 774 S.E.2d 

281, 284 (2015).   
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“In performing our task, we begin with a presumption that the laws duly 

enacted by the General Assembly are valid.”  Id.  The three-judge panel properly 

concluded, “a law will be declared invalid only if its unconstitutionality is 

demonstrated beyond reasonable doubt.”  Id.   

Our Supreme Court has held, when interpreting our State’s Constitution: 

“provisions should be construed in consonance with the objects and purposes in 

contemplation at the time of their adoption.”  State v. Webb, 358 N.C. 92, 94, 591 

S.E.2d 505, 509 (2004).  “To ascertain the intent of those by whom the language was 

used, we must consider the conditions as they existed and the purpose sought to be 

accomplished.”  Id.   

V. Facial Challenge  

The Governor’s declaratory judgment action is admittedly a facial challenge 

and our review is strictly limited to that basis.  “A facial challenge is an attack on a 

statute itself as opposed to a particular application.”  City of Los Angeles v. Patel, 576 

U.S. 409, 443, 192 L. Ed. 2d 435, 443 (2015).  Facial challenges are “the most difficult 

challenge to mount” successfully.  United States v. Salerno, 481 U.S. 739, 745, 95 L. 

Ed. 2d 697, 707 (1987).   

“[A] plaintiff must establish that a law is unconstitutional in all of its 

applications.”  Patel, 576 U.S. at 418, 192 L.E.2d at 445 (citation and internal 

quotation marks omitted).  “In a facial challenge, the presumption [before the trial 

court and on appeal] is . . . the law is constitutional, and a court may not strike it 
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down if it may be upheld on any reasonable ground.”  Affordable Care, Inc. v. N.C. 

State Bd. of Dental Exam’rs, 153 N.C. App. 527, 539, 571 S.E.2d 52, 61 (2002).   

VI. Building Code Council and Utilities Commission 

Our Supreme Court has issued three recent precedents interpreting the 

separation of powers clause under the North Carolina Constitution: State ex rel. 

McCrory v. Berger, 368 N.C. 633, 781 S.E.2d 248 (2016); Cooper v. Berger, 370 N.C. 

392, 809 S.E.2d 98 (2018); Cooper v. Berger, 371 N.C. 799, 822 S.E.2d 286 (2018) 

(“Cooper Confirmation”).  We review each in turn. 

A. State ex rel. McCrory v. Berger 

In McCrory, the Governor challenged the General Assembly’s enactment of and 

appointments under the Energy Modernization Act and the Coal Ash Management 

Act of 2014.  See N.C. Gen. Stat. §§ 143B-290-293-6; 130 A-309.20-309.231 (2014).  

The Energy Modernization and the Coal Ash Management Act of 2014 created three 

administrative commissions: the Oil and Gas Commission; the Mining Commission; 

and, the Coal Ash Management Commission.  Id.   

The Oil and Gas Commission is housed within the Department of 

Environmental and Natural Resources (“DENR”), and it “has the power to 

promulgate rules, make determinations, and issue orders consistent with the Oil and 

Gas Conservation Act.”  McCrory, 368 N.C. at 636-37, 781 S.E.2d at 251 (citation 

omitted) (DENR was renamed Department of Environmental Quality, however, 

“[b]ecause the Energy Modernization Act and the Coal Ash Management Act predate 
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this name change . . . , we will continue to use this superseded name.”).  Nine members 

comprise the Oil and Gas Commission: three appointed by the Governor and six 

appointed by the General Assembly.  Id. at 637, 781 S.E.2d at 251 (citation omitted).   

The Mining Commission is also housed within DENR.  Id. (citation omitted).  

It “has the power to promulgate mining rules and affirm, modify or overrule permit 

decisions that DENR makes.”  Id.  The Mining Commission “has eight members: two 

appointed by the Governor; four appointed by the General Assembly; the chair of the 

North Carolina State University Minerals Research Laboratory Advisory Committee; 

and the State Geologist, who is ex officio and nonvoting.”  Id.   

“The Coal Ash Management Commission is administratively located in the 

Division of Emergency Management of the Department of [Public] Safety but is 

expressly required to exercise its powers and duties ‘independently,’ without ‘the 

supervision, direction, or control of the Division or Department.’”  Id.  (citation 

omitted).  The Coal Ash Management Commission “has the power to review and 

approve coal ash surface impoundment classifications and closure plans that DENR 

proposes” and “has nine members: three appointed by the Governor and six appointed 

by the General Assembly.”  Id. (citations omitted).   

The Governor can remove any member of all three commissions for 

“malfeasance, misfeasance, or nonfeasance.”  Id. at 637-38, 781 S.E.2d at 251.  The 

Governor challenged the provisions, which allowed the General Assembly to appoint 

members to the commissions under both Article III, Section 5(8) the appointments 
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clause and Article I, Section 6, the separation of powers clause.   

Chief Justice Martin, writing for the majority of the Court, addressed the 

constitutional tension between the legislative and executive branches: “The 

Governor’s power to appoint officers under the [appointments clause] continues to 

extend only to constitutional officers” and “does not prohibit the General Assembly 

from appointing statutory officers to administrative commissions.”  Id. at 644, 781 

S.E.2d at 255.   

The Court’s majority opinion then turned to the separation of powers 

arguments and clause, laying out an analytical framework, that is used to accomplish 

the task of determining “we must determine whether the actions of a coordinate 

branch ‘unreasonably disrupt a core power of the executive.”’  Id. at 645, 781 S.E.2d 

at 256 (citing Bacon v. Lee, 353 N.C. 696, 717, 549 S.E.2d 840, 854 (2021)).  Article 

III, Section 5(4) of the North Carolina Constitution requires and mandates “the 

Governor [to] have enough control over the board or commission that” is “primarily 

administrative or executive in character” “to perform” its “constitutional duty.”  Id. 

at 645-46, 781 S.E.2d at 256.  The Supreme Court’s majority opinion further noted 

the General Assembly “insulate[d] the Coal Ash Management Commission from 

executive branch control even more by requiring the Commission to exercise its 

powers and duties ‘independently,’ without the’ supervision, direction or control of 

the Division of Emergency Management or Department of Public Safety.”  Id. at 646, 

781 S.E.2d at 257.   
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Unlike in State ex rel. Wallace v. Bone, 304 N.C. 591, 286 S.E.2d 79 (1982), the 

Supreme Court in McCrory did not create a bright line rule:  

We cannot adopt a categorical rule that would resolve every 

separation of powers challenge to the legislative 

appointment of executive officers.  Because each statutory 

scheme will vary the degree of control that legislative 

appointment provisions confer on the General Assembly, 

we must resolve each challenge by carefully examining its 

specific factual and legal context.  While the General 

Assembly’s ability to appoint an officer obviously does not 

give it the power to control what that officer does, we must 

examine the degree of control that the challenged 

legislation allows the General Assembly to exert over the 

execution of the laws. 

McCrory, 368 N.C. at 646-47, 781 S.E.2d at 257.   

In Wallace, the Supreme Court had considered a separation of powers 

challenge to a law appointing four sitting legislators to the Environmental 

Management Commission.  Wallace, 304 N.C. at 606-07, 286 S.E.2d 79, 87 (1982).  

The General Assembly had created the cabinet-level Environmental Management 

Commission, whose responsibilities are “promulgat[ing] rules and regulations for air 

quality standards, emission control standards, and classifications for air contaminant 

sources . . .;  for water quality standards and classifications . . . ; to issue permits for 

water use within capacity areas; and for the protection of sand dunes[.]”  Id. at 607-

08, 286 S.E.2d at 88.  The Court, in Wallace, held the Environmental Management 

Commission functions and duties were “administrative or executive in character.”  Id. 

at 608, 286 S.E.2d at 88.  The Court further held the General Assembly “cannot create 
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a special instrumentality of government to implement specific legislation and then 

retain some control over the process of implementation by appointing legislators to 

the governing body of the instrumentality.”  Id.  This per se rule prohibits one branch 

of government from exercising powers, which are vested exclusively in another 

branch.  This prohibition was violated by sitting legislators creating and appointing 

themselves to the Commission and wielding executive power.  The Court held it was 

“crystal clear” the Environmental Management Commission’s duties are 

“administrative or executive in character.”  Id.   

The Court’s majority in McCrory, further held: “As a part of the inquiry in this 

case, we must also consider whether the General Assembly has ‘retain[ed] some 

control’ over the executive branch’s functions.”  McCrory, 368 N.C. at 646, 781 S.E.2d 

at 257 (citing Wallace, 304 N.C. at 608, 286 S.E.2d at 88).  The sufficiency of the 

Governor’s “degree of control” “[d]epends on his [or her] ability to appoint the 

commissioners, to supervise their day-to-day activities and to remove them from 

office.”  Id. at 646, 781 S.E.2d at 256.   

The Supreme Court of North Carolina applied the above framework and held 

in McCrory:  

Using that approach here, we hold that the challenged 

appointment provisions violate the separation of powers 

clause.  When the General Assembly appoints executive 

officers that the Governor has little power to remove, it can 

appoint them essentially without the Governor’s influence.  

That leaves the Governor with little control over the views 

and priorities of the officers that the General Assembly 
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appoints.  When those officers form a majority on a 

commission that has the final say on how to execute the 

laws, the General Assembly, not the Governor, can exert 

most of the control over the executive policy that is 

implemented in any area of the law that the commission 

regulates.  As a result, the Governor cannot take care that 

the laws are faithfully executed in that area.  The 

separation of powers clause plainly and clearly does not 

allow the General Assembly to take this much control over 

the execution of the laws from the Governor and lodge it 

with itself. 

Id. at 647, 781 S.E.2d at 257 (citations omitted).   

The Court’s majority opinion in McCrory specifically declined to address “how 

the separation of powers clause applies to those executive departments that are 

headed by the independently elected members of the Council of State.”  Id. at 646 n.5, 

781 S.E.2d at 256 n.5.   

B. Cooper v. Berger 

Two years after McCrory, the Supreme Court decided another separation of 

powers case in Cooper v. Berger.  370 N.C. at 395, 809 S.E.2d at 99.  The General 

Assembly had enacted Senate Bill 4 and House Bill 17, which abolished the separate 

State Board of Elections and State Ethics Commission and appointed the existing 

members of the State Board of Elections to a newly created Bipartisan State Board 

of Elections and Ethics Enforcement.  Id.  The General Assembly consolidated both 

boards’ powers into the Bipartisan State Board of Elections and Ethics Enforcement.  

Id.  After examining the political question and standing doctrines, the majority’s 

opinion examined the Governor’s argument asserting Senate Bill 4 and House Bill 17 
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“unconstitutionally infringe on the Governor’s executive powers in violation of 

separation of powers.”  Id. at 413, 809 S.E.2d at 110 (alteration omitted).   

The Supreme Court in Cooper applied the analytical framework from McCrory.  

The Court acknowledged its decision in McCrory did not define “control.”  Id. at 414, 

809 S.E.2d at 111.  The Bipartisan State Board of Elections and Ethics Enforcement 

“performs primarily executive, rather than legislative or judicial functions.”  Id. at 

415, 809 S.E.2d at 112.  The Bipartisan State Board of Elections and Ethics 

Enforcement consists of “eight members appointed by the Governor, four of whom 

must be members of the political party with the highest number of registered 

affiliates selected from a list of nominees provided by the chair of the party in question 

and four of whom must be members of the political party with the second highest 

number of registered affiliates selected from a list of nominees provided by the chair 

of the party in question.”  Id. (citation omitted).   

The majority’s opinion concluded the creation of the Bipartisan State Board of 

Elections and Ethics Enforcement “leave[s] the Governor with little control over the 

views and priorities . . . by requiring that a sufficient number of its members to block 

the implementation of the Governor’s policy preferences and selected from a list of 

nominees chosen by the leader of the political party other than the one to which the 

Governor belongs” which “limit[s] the extent to which individuals supportive of the 

Governor’s policy preferences have the ability to supervise the activities,” thereby 

“significantly constraining the Governor’s ability to remove members.”  Id. at 416, 
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809 S.E.2d at 112-13.   

C. Cooper Confirmation  

The same year as the Supreme Court of North Carolina decided Cooper, it also 

decided another separation of powers case in Cooper Confirmation.  Cooper 

Confirmation, 371 N.C. at 801, 822 S.E.2d 290.   

In Cooper Confirmation, the Governor challenged the appointments provision 

of N.C. Gen. Stat. § 143-9(a) under the separation of powers clause and the 

appointments clause, which granted the North Carolina Senate the power to confirm 

the Governor’s nominees to serve in his cabinet, who head as secretaries the eleven 

statutorily created administrative departments.  Id.  The Court noted the Governor 

“is the Chief Executive Officer of the State.”  Id. at 802, 822 S.E.2d at 290.  “Cabinet 

members must provide the Governor with extensive information about the work of 

their respective departments.”  Id.  The Governor can remove any member of their 

cabinet for any reason.  Id.  

Chief Justice Martin, writing for the Court’s majority, as he had in McCrory, 

applied the McCrory analysis: “the degree of control that the Governor has over 

executive officers can be measured by considering ‘his ability to appoint [them], to 

supervise their day-to-day activities, and to remove them from office.’”  Id. at 806, 822 

S.E.2d at 293.  The Court’s majority held “senatorial confirmation curtails the 

Governor’s appointment power only minimally.”  Id. at 807, 822 S.E.2d at 294.  The 

Governor can nominate any eligible person he or she wants.  Id.  The General 
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Assembly “granted the Senate some piece of the appointment power” through 

confirmation, however, “the Governor retains the most important role in the process: 

the ability to choose, from the universe of all eligible people, the person on whom the 

Senate will have an up-or-down vote.”  Id. at 807-08, 822 S.E.2d at 294.   

Chief Justice Martin’s opinion distinguished the facts at hand from the earlier 

Cooper case, where the choice was from “two short lists” prepared “by the state party 

chair[s] of the two political parties with the highest number of registered affiliates.”  

Id. (citation omitted).  The Court noted the Governor’s ability to control the views and 

priorities of cabinet members, and held “the Governor has extensive supervisory 

power, allowing him to directly manage his Cabinet members in virtually every 

aspect of their authority.”  Id. at 808, 822 S.E.2d at 294-95.   

Finally, the Court noted the Governor retained the sole and “plenary authority 

to remove the members of his Cabinet.”  Id. at 809, 822 S.E.2d at 295.  The Court held 

senatorial confirmation of Cabinet nominees does not violate the separation of powers 

clause.  Id. 

D. Stein v. Berger 

On the day oral argument was originally scheduled in this case, this Court 

released its opinion in Stein v. Berger, __ N.C. App. __, __ S.E.2d __, 2025 LX 415164 

(2025) (“Stein Commissions”).  In Stein Commissions, a prior panel of this Court 

examined Senate Bill 512 and House Bill 488, which restructured the membership 

and composition of seven state boards and commissions: (1) the Board of 
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Transportation; (2) the Economic Investment Committee; (3) the Commission for 

Public Health; (4) the Environmental Management Commission; (5) the Coastal 

Resources Commission; (6) the Wildlife Resources Commission; and, (7) the Building 

Code Council.  N.C. Sess. Laws 2023-136, 2023-108.   

The Governor argued the General Assembly’s restructuring of the above boards 

and commissions violated the separation of powers clause of Article I, Section 6 of the 

North Carolina Constitution.  This Court reasoned:  

Separation of powers is one of the “‘fundamental principles 

on which state government is constructed . . . .’”  The 

separation of powers clause of the North Carolina 

Constitution mandates that the “legislative, executive, and 

supreme judicial powers of the State government shall be 

forever separate and distinct from each other.”  “[I]n other 

words, each branch is directed to perform its assigned 

duties and avoid encroaching on the duties of another 

branch.”  

The North Carolina Constitution also provides that the 

“Governor shall take care that the laws be faithfully 

executed.”  But “the Governor is not alone in this task.”  In 

addition to the Governor, nine elected officers “assist the 

executive branch in fulfilling its purpose,” including the: 

Lieutenant Governor, Secretary of State, Auditor, 

Treasurer, Superintendent of Public Instruction, Attorney 

General, Commissioner of Agriculture, Commissioner of 

Labor, and Commissioner of Insurance.  Together, the 

Governor and the nine executive officers comprise the 

Council of State.  As a result, “the Governor’s duty to ‘take 

care that the laws be faithfully executed’ . . . is a 

nonexclusive duty conferred upon all ten Council of State 

members.”  

When a branch is accused of violating separation of powers 

by encroaching upon the executive branch’s authority, we 
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consider whether the accused branch’s actions 

‘“unreasonably disrupt a core power of the 

executive.’”  Such action generally occurs when the accused 

branch “‘retains some control’ over the executive branch’s 

functions.”  There is, however, no “categorical rule that 

would resolve every separation of powers challenge” 

because “each statutory scheme” varies.  Consequently, 

“we must resolve each challenge by carefully examining its 

specific factual and legal context.”  Separation of powers 

violations, therefore, can be “more nuanced” and occur 

“when the actions of one branch prevent another branch 

from performing its constitutional duties.” 

Id. at __, __ S.E.2d at __, 2025 LX 415164, at *6-8 (internal citations omitted).   

Judge Murry, concurring in full, but writing a separate concurrence, noted the 

non-unitary nature of the Executive Branch: “Article III divides our Executive 

Branch’s powers among the plural Council of State, with the Governor chief among 

them.”  N.C. Const. art III, § 1-2, 7-8.”  Id. at __, __ S.E.2d at __, 2025 LX 415164, at 

*25 (Murry, J., concurring).   

House Bill 488 took duties belonging to the Building Code Council and 

assigned them to the Residential Code Council.  HB 488, § 1(a).  The Residential Code 

Council is housed within the Department of Insurance.  Id.  The Commissioner of 

Insurance is a statewide elected Council of State member.  The Residential Code 

Council consists of thirteen members: seven are appointed by the Governor and six 

are appointed by the General Assembly.  Id.  The Governor selects the chair and the 

chair assigns members to committees.  The Residential Code Council requires nine 

members to take action and to form a quorum to conduct business.  Id.   
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This Court unanimously held:  

By restructuring the BCC in this manner, the Governor 

controls the majority and the chair, who controls the 

composition of committees.  While the change in size and 

voting structure does not guarantee the Governor total 

control over the RCC’s actions, the Governor nonetheless 

retains “enough control” because his appointed members 

constitute seven of the nine members required for the 

quorum.  See McCrory, 368 N.C. at 646, 781 S.E.2d at 

256; Cooper Confirmation, 371 N.C. at 800, 822 S.E.2d at 

289-90.  Given the quorum requirement, it is not as though 

the General Assembly’s six appointed members can take 

action without the approval of at least three of the 

Governor’s appointed members.  As the General Assembly 

did not violate separation of powers, the panel did not err 

by concluding that the restructuring of the BCC was 

constitutional. 

Stein Commissions, __ N.C. App. at __, __ S.E.2d at __, 2025 LX 415164, at *23.  

E. Building Code Council  

Here, the Governor argues the restructuring of the Building Code Council’s 

quorum and voting requirements violated the separation of powers clause by 

depriving the Governor of his constitutionally sufficient control over the Council.  In 

Stein Commissions, this Court addressed the same issue with respect to the 

Residential Code Council.   

Both the Supreme Court of North Carolina and this Court have long recognized 

“[w]here a panel of the Court of Appeals has decided the same issue, albeit in a 

different case, a subsequent panel of the same court is bound by that precedent, 

unless it has been overturned by a higher court.”  In re Civil Penalty, 324 N.C. 373, 
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384, 379 S.E.2d 30, 37 (1989).  We are bound by this Court’s holding in Stein 

Commissions.  The Governor, in his supplemental brief on the impact of Stein 

Commissions, “recognizes the constitutional issues before this panel with respect to 

the Building Code Council are nearly identical to those addressed by the Stein 

Commissions panel with respect to the Residential Code Council.  Accordingly, the 

Governor acknowledges this Court is now bound by panel precedent for purposes of 

resolving that aspect of this appeal.”  The Governor has also filed a response to the 

Legislative Defendants’ petition for discretionary review before the Supreme Court 

requesting that Court to deny further review of Stein Commissions. Id. 

The three-judge panel did not err in denying the Governor’s motion for 

summary judgment and granting the Legislative Defendants’ motion for summary 

judgment on the restructuring of the Building Code Council. Id. 

F. Utilities Commission  

The Governor argues Senate Bill 382 deprives the Governor of constitutionally 

sufficient control over the Utilities Commission.  The Governor asserts Senate Bill 

382 fails the “enough control” test the Supreme Court articulated in McCrory. 

McCrory, 368 N.C. at 646, 781 S.E.2d at 256.  The Governor further asserts the State 

Treasurer and the Governor are not “fungible.”  He argues the General Assembly 

cannot reassign one Council of State member’s core constitutional duties to another.  

When the General Assembly is able to reassign functions within the Council of State, 

Article III, Section 11 of the North Carolina Constitution requires the functions to be 
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grouped together “according to major purposes.”  Finally, the Governor asserts Senate 

Bill 382 functionally gives the General Assembly de facto control of the State 

Treasurer’s appointment to the Commission.   

The Utilities Commission is composed of five members.  N.C. Gen. Stat. § 62-

10 (2023).  Prior to the enactment of Senate Bill 382, the Governor was authorized to 

appoint three members and designate the chair.  Id.  The Legislative Defendants were 

authorized to appoint two members.  Id.  Senate Bill 382 transferred one of the 

Governor’s three (3) appointments to the State Treasurer.  N.C. Sess. L. 2024-57, § 

3F.1(a).   

The Governor asserts he is denied sufficient control over the Utilities 

Commission, citing McCrory.  “[T]he Governor must have enough control over [the 

commissions] to perform his constitutional duty.”  McCrory, 368 N.C. at 646, 781 

S.E.2d at 256.  However, in McCrory, the Supreme Court did not address “how the 

separation of powers clause applies to those executive departments that are headed 

by the independently elected members of the Council of State.” Id.  (emphasis 

supplied). 

The Governor maintains he “has little, possibly no authority to remove 

Commissioners.”  The Public Utilities Act provides “[m]embers of the Commission 

shall be liable to impeachment for the causes and in the manners provided for judges.”  

N.C. Gen. Stat. § 62-10(i) (2023).  This removal provision is not changed by Senate 

Bill 382, and it is instead governed by the Public Utilities Act. Id.  This argument is 
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without merit. 

The Utilities Commission is “declared to be an administrative board or agency 

of the General Assembly.”  N.C. Gen. Stat. § 62-23 (2023).  Our General Statutes 

further provide: “The [Utilities] Commission shall separate its administrative or 

executive functions, its rulemaking function, and its functions judicial in nature to 

such extent as it deems practical and divisible in the public interest.”  Id.   

In Stein Commissions, this Court held, “[w]hile the Governor does not directly 

appoint a majority of each commission, the executive branch holds the majority 

appointment power.”  Stein Commissions, __ N.C. App. at __, __ S.E.2d at __, 2025 

LX 415164, at *21.  This Court in Stein Commissions held elected members of the 

Council of State, specifically, the Commissioner of Agriculture and Commissioner of 

Insurance, could make appointments to the Coastal Resources Commission, the 

Environmental Management Commission, and the Wildlife Resources Commission.  

Id.  This Court held the General Assembly could restructure these commissions 

because the “executive branch holds the majority appointment power.”  Id.   

The requisite analysis and issue, as Judge Murry further articulated in detail 

in his concurrence, was not whether the Governor alone appoints the majority, but 

whether the executive branch makes the majority of appointments.  “[T]he Governor’s 

duty to take care that the laws be faithfully executed . . . is a nonexclusive duty 

conferred upon all ten Council of State members.”  Id. (citation and internal quotation 

marks omitted).   
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Here, the Governor and the State Treasurer appointees hold the majority 

appointment power.  The Governor asserts the General Assembly cannot reassign one 

Council of State member’s core constitutional duties to another.  Article III, Section 

11 of the North Carolina Constitution provides:  

Not later than July 1, 1975, all administrative 

departments, agencies, and offices of the State and their 

respective functions, powers, and duties shall be allocated 

by law among and within not more than 25 principal 

administrative departments so as to group them as far as 

practicable according to major purposes.  Regulatory, 

quasi-judicial, and temporary agencies may, but need not, 

be allocated within a principal department. 

N.C. Const. art III, § 11.   

This section does not address the allocation of duties between Council of State 

members.  The Governor asserts the State Treasurer’s role does not revolve or resolve 

around the regulation of public utilities, citing Justice Dietz’s separate concurrence 

in an order denying the Governor’s petition for a writ of supersedeas and a petition 

for writ of certiorari and also dismissing the Governor’s motion for a temporary stay 

in a challenge to the General Assembly’s alteration of the structure and oversight of 

the State Board of Elections.  Stein v. Berger, 387 N.C. 575, 575, 915 S.E.2d 146, 146 

(2025).  Justice Dietz wrote:  

In addition to each Council of State member’s core 

constitutional roles, the General Assembly has long 

assigned other executive duties to each Council of State 

member that are related to that member’s core functions.  

The authority to do so comes from the constitutional 

provisions authorizing the General Assembly to reorganize 
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the executive branch however it sees fit, so long as 

administrative functions and duties are grouped together 

“as far as practicable according to major purposes.”  N.C. 

Const. art. III, §§ 5(10), 11. 

Id. at 581-82, 915 S.E.2d at 150 (Dietz, J., concurring).   

Article III, Section 5(10) grants the General Assembly the power to “prescribe 

the functions, powers, and duties of the administrative departments and agencies of 

the State and may alter them from time to time[.]”  N.C. Const. art III, § 5(10) 

(“Administrative reorganization.  The General Assembly shall prescribe the 

functions, powers, and duties of the administrative departments and agencies of the 

State and may abolish and/or alter them from time to time, but the Governor may 

make such changes in the allocation of offices and agencies and in the allocation of 

those functions, powers, and duties as he considers necessary for efficient 

administration.  If those changes affect existing law, they shall be set forth in 

executive orders, which shall be submitted to the General Assembly not later than 

the sixtieth calendar day of its session, and shall become effective and shall have the 

force of law upon adjournment sine die of the session, unless specifically disapproved 

by resolution of either house of the General Assembly or specifically modified by joint 

resolution of both houses of the General Assembly.” (emphasis supplied)).   

The General Assembly holds the residual power of the People as their elected 

representatives and has made a choice.  After the constitutional mandate, giving the 

General Assembly the right to reorganize State administrative departments by 1975, 
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the Constitution expressly gives them the right to modify the departments functions, 

powers, and duties “from time to time.”  N.C. Const. art III, § 5(10). 

The Governor argues and asserts Senate Bill 382 functionally gives the 

General Assembly control because of the ability to confirm.  As our Supreme Court 

emphasized in Cooper Confirmation, the Governor has the power to appoint “all 

constitutional officers whose appointments are not otherwise provided for in the 

constitution.”  Cooper Confirmation, 371 N.C. at 805, 822 S.E.2d at 292 (citation 

omitted).  The General Assembly can appoint and confirm statutory officers.  Id.  

“[A]ppointing statutory officers is not an exclusively executive prerogative.”  Id.  The 

“lesser power to confirm statutory officers is not vested in either branch.”  Id.  Upon 

de novo review, the order of the three-judge superior court panel upholding the State 

Treasurer’s appointment to the Utilities Commission is affirmed.   

VII. Judicial Vacancies  

The Legislative Defendants argue the three-judge superior court panel erred 

by granting the Governor’s motion for summary judgment and denying their motion 

for summary judgment by holding the amendments to N.C. Gen. Stat. § 163-9 in 

Section 3C.1 of Session Law 2024-57 were facially unconstitutional.   

This section provides:  

SUBPART III-C. JUDICIARY 

MODIFY THE APPOINTMENT PROCESS TO FILL 

SUPREME COURT AND COURT OF APPEALS 

VACANCIES 
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SECTION 3C.1.(a)  G.S. 163-9 reads as rewritten: 

“§ 163-9.  Filling vacancies in State and district judicial 

offices. 

 

N.C. Sess. L. 2024-57, § 3C.1.(a).   

A. Baker v. Martin 

The Supreme Court of North Carolina examined an amendment to N.C. Gen. 

Stat. § 7A-142, which governs the appointment of vacancies in the district court in 

Baker v. Martin, 330 N.C. 331, 410 S.E.2d 887 (1991).  The challenged statute 

provided:  

A vacancy in the office of district judge shall be filled for 

the unexpired term by appointment of the Governor from 

nominations submitted by the bar of the judicial district. . 

. .  If the district court judge was elected as the nominee of 

a political party, then the district bar shall submit to the 
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Governor the names of three persons who are residents of 

the district court district who are duly authorized to 

practice law in the district and who are members of the 

same political party as the vacating judge[.] 

Id. at 334, 410 S.E.2d at 889.   

The plaintiff, an otherwise qualified candidate but who affiliated with the 

Republican Party, attended the district bar meeting convened to nominate three 

candidates for the departing registered Democrat judge’s seat.  The plaintiff was not 

considered for the slate of three candidates submitted, because his party affiliation 

was different from that of the departing judge.  Id. at 333, 410 S.E.2d at 888.  The 

plaintiff argued “certain provisions of the North Carolina Constitution set the 

qualifications for appointment to the office of district court judge and, by placing the 

additional qualification on candidates that they be members of the same political 

party as the vacating judge, N.C.G.S. § 7A-142 violate[d] the Constitution.”  Id. at 

334, 410 S.E.2d at 889.   

 Our Supreme Court interpreted Article V, Section 6 to apply only to “‘election 

to office’ . . . rather than to appointment to an ‘elective office.’”  Id. at 336, 410 S.E.2d 

at 890.  The Supreme Court further examined Article VI, Section 8, holding it “does 

not necessarily imply that additional disqualifications cannot be added by the 

General Assembly for those persons not elected by the people.  Instead, N.C. Const. 

art VI, § 8 merely enumerates three disqualifications, one of which applies only to 

offices filled by election by the people.”  Id. at 339, 410 S.E.2d at 892.   
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 The Court then examined the plaintiff’s challenges under Article IV, Sections 

10 and 19.  The Court’s majority opinion rejected the plaintiff’s argument Article IV, 

Section 10 “provides for the creation of district courts and that vacancies on the 

district court bench shall be filled ‘in a manner prescribed by law.’”  Id. at 340, 410 

S.E.2d at 892-93.  The plaintiff asserted Article IV, Section 10 “prescribes the manner 

in which district court judges are appointed and nowhere in this section does it say 

that a person must be of a certain political party to be eligible for appointment as a 

district court judge.”  Id.   

 The Court’s majority held “[t]he phrase ‘in a manner prescribed by law’ appears 

in two places in N.C. Const. art IV, § 10.”  Id.  See N.C. Const. art IV, § 10 (“The 

General Assembly shall, from time to time, divide the State into a convenient number 

of local court districts and shall prescribe where the District Courts shall sit, but a 

District Court must sit in at least one place in each county.  District Judges shall be 

elected for each district for a term of four years, in a manner prescribed by law.  When 

more than one District Judge is authorized and elected for a district, the Chief Justice 

of the Supreme Court shall designate one of the judges as Chief District Judge.  Every 

District Judge shall reside in the district for which he is elected. For each county, the 

senior regular resident Judge of the Superior Court serving the county shall appoint 

from nominations submitted by the Clerk of the Superior Court of the county, one or 

more Magistrates who shall be officers of the District Court.  The initial term of 

appointment for a magistrate shall be for two years and subsequent terms shall be 
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for four years.  The number of District Judges and Magistrates shall, from time to 

time, be determined by the General Assembly.  Vacancies in the office of District 

Judge shall be filled for the unexpired term in a manner prescribed by law.  Vacancies 

in the office of Magistrate shall be filled for the unexpired term in the manner 

provided for original appointment to the office, unless otherwise provided by the 

General Assembly.”  (emphasis supplied).  

The phrase “in a manner prescribed by law” “appears in that part of the section 

providing for the election of judges and that part of the section providing for the 

appointment of judges.  It follows that the identical words used in the same section 

must have an identical meaning.”  Baker, 330 N.C. at 340, 410 S.E.2d at 892-93.   

 The Court’s majority concluded the use of the phrase “in a manner prescribed 

by law” “means that the General Assembly must play some part.  The complicated 

procedure governing elections is not set forth in the Constitution.”  Id. at 341, 410 

S.E.2d at 893.  The Court’s majority noted: “The General Assembly in this case has 

chosen to protect the mandate of the previous election by providing that the appointed 

judge should be of the same political party as his or her predecessor.”  Id.   

 The Court’s majority opinion cited the Supreme Court of the United States’ 

opinion in Rivera-Rodriguez v. Popular Democratic Party, although it acknowledged 

the case had interpreted the Constitution of the United States instead of the North 

Carolina Constitution, 457 U.S. 1, 72 L. Ed. 2d 628 (1982).  That case held: “it did not 

violate the United States Constitution for Puerto Rico to protect the mandate of the 
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people by requiring a legislator to be of the same political party as his or her deceased 

predecessor.”  Id.  The Supreme Court’s opinion recognized Rivera-Rodriguez “does 

illustrate that the protection of the mandate of an election is a legitimate concern.”  

Id.   

 The majority’s opinion then addressed the plaintiff’s argument the political 

party membership was an unconstitutional qualification for office.  The plaintiff cited: 

Starbuck v. Havelock, 252 N.C. 176, 113 S.E.2d 278; Cole v. Sanders, 174 N.C. 112, 

93 S.E. 476 (1917); Spruill v. Bateman, 162 N.C. 588, 77 S.E. 768 (1913); and, State 

of N.C. by the At. Gen’l, Hargrove, ex rel. Lee v. Dunn, 73 N.C. 595 (1875).  Our 

Supreme Court overruled this argument by distinguishing the above cases as 

“election to office cases and not appointment to office.”  Id. at 341-42, 410 S.E.2d at 

893.  The Court upheld the statute’s political party requirement.  Id. 

 The Legislative Defendants assert our Supreme Court’s holding in Baker 

supports their position, asserting the Court found a similar design did not violate 

Article IV, Section 19.  In Baker, as examined above, the Supreme Court upheld a 

requirement that the Governor must appoint a member of the same political party as 

the departing judge.  The General Assembly, as within its right and power, later 

amended N.C. Gen. Stat. § 7A-142 in 1999 to remove the challenged requirement in 

Baker.  1999 HB.  168.   

 Our Supreme Court has not repudiated or overruled its analysis in Baker 

either expressly or implicitly.  This Court is bound by the analysis in Baker.  See 
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Cannon v. Miller, 313 N.C. 324, 324, 327 S.E.2d 888, 888 (1985) (noting the Court of 

Appeals’ “responsibility to follow th[e] decisions [of the Supreme Court of North 

Carolina], until otherwise ordered by the Supreme Court”).   

 Section 3C.1 further provides the Governor “shall appoint” “from a list of three 

qualified persons recommended by the political party with which the vacating judge 

was affiliated when elected.”  The Governor asserts the provisions “transfers the core 

of the appointment power from the Governor to unrelated political operatives.”  

In Baker, as here, the Governor was free to select any member of the political 

party who was included in the district bar’s list of three nominees.  The Governor was 

required to appoint someone from the district bar’s list of three nominees, who 

otherwise met the qualifications and requirements for office.  The statutes still 

require the list of potential judicial appointees to be generated by a body outside of 

the Governor’s control.   

 The state executive political party committees and other local political party 

leaders and committees are mentioned extensively in Chapter 163 to nominate 

individuals for appointment by the Governor to fill vacancies in both federal and state 

legislative offices.  See N.C. Gen. Stat. § 163-11 (2023) (“[T]he Governor shall 

immediately appoint for the unexpired part of the term [in the General Assembly] the 

person recommended by the political party executive committee provided by this 

section.  The Governor shall make the appointment within seven days of receiving 

the recommendation of the appropriate committee.  If the Governor fails to make the 
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appointment within the required period, he shall be presumed to have made the 

appointment and the legislative body to which the appointee was recommended is 

directed to seat the appointee as a member in good standing for the duration of the 

unexpired term.”); N.C. Gen. Stat. § 163-12 (2023) (“If the [United States] Senator 

was elected as the nominee of a political party, the Governor shall appoint from a list 

of three persons recommended by the State executive committee of the political party 

with which the vacating member was affiliated when elected if that party executive 

committee makes recommendations within 30 days of the occurrence of the 

vacancy.”).   

 The Governor argues and asserts the power to appoint is the ability to “select 

his nominees from a virtually unlimited pool of qualified people.”  Cooper 

Confirmation, 371 N.C. at 808, 822 S.E.2d at 294.  This language refers to the ability 

of the Governor to select a nominee of his choice, who must be confirmed by the Senate 

to his Cabinet.  The Governor wields substantial power over his Cabinet. Id.  The 

Supreme Court held “Cabinet members are some of the Governor’s closest deputies, 

and are critical to the Governor’s ability to take care that the laws be faithfully 

executed.”  Id. at 807, 822 S.E.2d at 294.  “In short, the Governor has extensive 

supervisory power, allowing him to directly manage his cabinet members in virtually 

every aspect of their authority,” and the Cabinet members “serve at the Governor’s 

pleasure.”  Id. at 808, 822 S.E.2d at 295 (citation omitted).   

 In Cooper, the Supreme Court rejected the statutory framework in which the 
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Governor had to choose an equal number of his appointees from two short lists 

prepared “by the State party chair[s] of the two political parties with the highest 

number of registered affiliates.”  Cooper, 370 N.C. at 396, 809 S.E.2d at 101.  

However, the Bipartisan State Board of Elections and Ethics Enforcement “performs 

primarily executive, rather than legislative or judicial functions.”  Id. at 415, 809 

S.E.2d at 112.   

 The Governor asserts “Article IV, Section 19 specifically prohibits the 

legislature from imposing any limits on the Governor’s appointment authority beyond 

those found in Article IV itself.”  This assertion is patently incorrect based upon the 

plain language of the Supreme Court in Baker.  Baker expressly addresses vacancy 

appointments in Article IV, Section 19, holding “N.C. Const. art IV, § 19 does not 

govern exclusively the appointment of district court judges.”  Baker, 330 N.C. at 341, 

410 S.E.2d at 893 (emphasis supplied).   

 In Baker, the Supreme Court of North Carolina rationalized and held the 

phrase “in a manner prescribed by law” grants the General Assembly “some part to 

play” in the appointment of judges.  Id.  The Governor’s argument is overruled. 

VIII. Conclusion  

The General Assembly did not violate the separation of powers clause by 

restructuring the Building Code Council and Utilities Commission in Senate Bill 382.  

The three-judge superior court panel correctly granted the Legislative Defendants’ 

and the State Treasurer’s motions for summary judgment and correctly denied the 
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Governor’s motion for summary judgment. 

The General Assembly did not violate the separation of powers clause by 

requiring the Governor to appoint appellate judges “from a list of three qualified 

persons recommended by the political party executive committee of the political party 

with which the vacating judge was affiliated when elected.”  N.C. Sess. L. 2024-57, § 

3C.1.(a); Baker, 330 N.C. at 341, 410 S.E.2d at 893.  The three-judge superior court 

panel erred as a matter of law by granting the Governor’s motion for summary 

judgment and denying the Legislative Defendants’ motion for summary judgment.   

 The order of the three-judge superior court panel is affirmed in part, reversed 

in part, and remanded with instructions to grant the Legislative Defendants’ motion 

for summary judgment and to deny the Governor’s motion for summary judgment.  It 

is so ordered.   

 AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 

Judge ZACHARY concurs.   

Judge COLLINS concurs in part and dissents in part with separate opinion.
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COLLINS, Judge, concurring in part and dissenting in part. 

I concur in the majority opinion addressing the Building Code Council as we 

are bound by Stein Commissions for purposes of resolving that aspect of this appeal.  

For the reasons stated herein, I respectfully dissent from the majority opinion 

addressing the Utilities Commission and appellate judicial vacancies. 

I. Utilities Commission 

A. Background 

Before Senate Bill 382, the Governor was authorized to appoint three of the 

Commission’s five members and designate the Commission’s chair.  N.C. Gen. Stat. § 

62-10.  The General Assembly was authorized to appoint the remaining two 

Commissioners.  Id.  Commissioners were “liable to impeachment for the causes and 

in the manners provided for judges . . . .”  Id. § 62-10(i). 

With Senate Bill 382, the General Assembly transferred one of the Governor’s 

appointments to the State Treasurer.  N.C. Sess. Laws 2024-57, § 3F.1.(a) (amending 

N.C. Gen. Stat. § 62-10(a)).  The Governor’s appointees and the Treasurer’s appointee 

remain subject to confirmation by the General Assembly.  N.C. Gen. Stat. § 62-10(a).  

The Treasurer is independently elected and not subject to appointment or removal by 

the Governor.  N.C. Const. art. III, § 7(1); N.C. Gen. Stat. § 147-4.  The Governor and 

the Treasurer have no authority to remove any appointee; Commissioners remain 

removable only by impeachment, id. § 62-10(i). 
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Senate Bill 382 also eliminates the Governor’s authority to appoint the 

Commission’s chair.  Instead, the chair is now selected by a majority of the 

Commissioners.  N.C. Sess. Laws 2024-57 § 3F.1.(a).  The chair is “the chief executive 

and administrative officer of the Commission.”  N.C. Gen. Stat. § 62-13(a).  The chair 

decides whether matters are heard by the full Commission or a panel of three 

Commissioners and dictates the composition of any such panels; rules on procedural 

motions and petitions; and may unilaterally initiate investigations, complaints, or 

any other proceedings.  Id. §§ 62-13(b)-(d). 

B. Analysis 

The Utilities Commission is “an administrative board or agency” that was 

“created for the principal purpose of carrying out the administration and enforcement 

of” the Public Utilities Act.  N.C. Gen. Stat. § 62-23.  It investigates utilities, issues 

certificates of public convenience, and approves transfers of franchises.  Id. §§ 62-34, 

62-37, 62-110, 62-111.  These are quintessential executive tasks.  See Stein v. Berger, 

2025 N.C. App. LEXIS 727, *8 (“Stein Commissions”).  Because the Commission is an 

executive agency, the Governor must retain “enough control” over the Commission to 

ensure that it faithfully executes the law.  State ex rel. McCrory v. Berger, 368 N.C. 

633, 646 (2016); N.C. Const. art. III, § 5(4) (“The Governor shall take care that the 

laws be faithfully executed.”).  The degree of control that the Governor has over the 

Commission “depends on his ability to appoint the commissioners, to supervise their 

day-to-day activities, and to remove them from office.”  McCrory, 368 N.C. at 646. 
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Under Senate Bill 382, the Governor appoints two of five Commissioners, the 

General Assembly appoints two, the General Assembly gives the remaining 

appointment to the State Treasurer, and the chair is chosen by a majority of the 

Commissioners.  And neither the Governor nor the Treasurer may remove their 

appointees from office.  The majority opinion concludes that this structure is 

constitutional because the Governor and the State Treasurer together hold the 

majority appointment power.  I disagree for three independent reasons. 

First, the Treasurer’s appointment is not wholly an exercise of executive power; 

it exists only because the General Assembly gave it to him, and the General Assembly 

may take it away.  The General Assembly’s asserted authority to reassign 

appointments among Council of State members at any time, including immediately 

after an election, for any reason, or no reason at all, gives the General Assembly the 

power to determine which executive official controls the swing vote on the 

Commission, including the swing vote on the selection of the chair.  This creates the 

separation‑of‑powers danger that McCrory forbids: legislative dominance over the 

execution of the laws.  Id. at 646-47. 

Second, the Treasurer’s appointment bears no relationship to the Treasurer’s 

constitutional role.  The Constitution requires that duties assigned to Council of State 

members be “sufficiently related” to a “major purpose” of the member’s “core 

constitutional role.”  Stein v. Berger, 387 N.C. 575, 582 (2025) (Dietz, J., concurring); 

see N.C. Const. art. III, §§ 5(10), 11.  The Treasurer’s core constitutional role concerns 
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the custody, accounting, and management of State funds.  See N.C. Const. art. V, § 7 

(requiring an “accurate account of the receipts and expenditures of State funds” to be 

“published annually”); see also Cooper v. Berger, 376 N.C. 22, 43 (2020) (describing 

Article V, § 7 as the “definition[] of the . . . State Treasurer found in the State 

constitution”).  None of the Treasurer’s duties relate to utilities regulation.  Assigning 

the Treasurer a decisive appointment to the Utilities Commission violates the “major 

purpose” doctrine.  It also undermines democratic accountability: voters elect the 

Treasurer to manage the State’s finances, not to regulate public utilities. 

Third, McCrory requires the Governor to control agencies housed in Cabinet 

departments.  McCrory, 368 N.C. at 646.  The Utilities Commission is housed within 

the Department of Commerce, a principal department under N.C. Gen. Stat. § 

143B‑9.  See N.C. Gen. Stat. §§ 143B-6(9), -431(a)(2)(b), -433(1)(b).  Under McCrory, 

such departments “unquestionably fall under the Governor’s purview.”  McCrory, 368 

N.C. at 646 n.5. 

The majority treats Stein Commissions as dispositive.  But that case addressed 

different agencies, different statutory structures, and different constitutional 

concerns.  Most importantly, it did not address: legislative manipulation of 

appointment authority immediately after an election; the constitutional requirement 

that duties assigned to Council of State members relate to their core functions; or 

McCrory’s rule that agencies housed in principal departments must remain under 
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gubernatorial control.  Because Stein Commissions did not resolve these issues, it 

does not bind us here. 

For these reasons, I would hold that Senate Bill 382 is unconstitutional as it 

relates to the Utilities Commission.  I would therefore reverse the three-judge panel’s 

order granting summary judgment to Legislative Defendants and remand to the 

superior court to enter summary judgment to the Governor on this issue. 

II. Appellate Judicial Vacancies 

A. Background 

Article IV of the North Carolina Constitution establishes the “General Court 

of Justice,” divided into the Appellate, Superior Court, and District Court Divisions.  

N.C. Const. art. IV, §§ 1-2.  The Appellate Division consists of the Supreme Court and 

Court of Appeals; justices and judges of those courts are chosen in statewide elections.  

Id. §§ 5, 16.  Article IV, Section 19 governs the power to fill most judicial offices 

created in Article IV: “Unless otherwise provided in this Article, all vacancies 

occurring in the offices provided for by this Article shall be filled by appointment of 

the Governor.”  Id. § 19. 

Various sections in Article IV “otherwise provide” different procedures for 

filling vacancies with respect to district court judges, special and emergency superior 

court judges, clerks of superior court, and magistrates.  Vacancies in the office of 

district court judge “shall be filled for the unexpired term in a manner prescribed by 

law.”  Id. § 10.  “The General Assembly may provide by general law for the selection 
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or appointment of special or emergency superior court judges . . . .”  Id. § 9(1).  

Vacancies in the offices of clerk of superior court and magistrates are filled as 

specified in Section 9(3) and Section 10.  Id. §§ 9(3), 10.  No such “manner prescribed 

by law” language appears with respect to justices of the Supreme Court, judges of the 

Court of Appeals, or regular superior court judges. 

Article IV also contains the constitutional qualifications for judicial office.  The 

General Assembly “shall prescribe maximum age limits for service as a Justice or 

Judge” of the General Court of Justice.  Id. § 8.  And “[o]nly persons duly authorized 

to practice law in the courts of this State shall be eligible for election or appointment 

as a Justice or Judge” of the General Court of Justice.  Id. § 22. 

Consistent with Article IV, Section 19, North Carolina law has long provided 

that vacancies on the Supreme Court, Court of Appeals, and superior court “shall be 

filled by appointment of the Governor” without further statutory restriction on whom 

the Governor could appoint, beyond the constitutional requirements of age and 

licensure.  See N.C. Gen. Stat. § 163‑9 (prior to 2024 amendment). 

In 2024, the General Assembly enacted Session Law 2024‑57, Section 3C.1.(a) 

(“Judicial Vacancies Provision”) which amended Section 163‑9 to require the 

Governor to fill appellate court vacancies from a partisan list: 

The Governor shall appoint persons to fill vacancies 

occurring in the offices of Justice of the Supreme Court and 

judge of the Court of Appeals for causes other than 

expiration of term from a list of three qualified persons 

recommended by the political party executive committee of 
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the political party with which the vacating judge was 

affiliated when elected.  If a political party fails to make 

recommendations under this subsection within 30 days of 

the occurrence of the vacancy, or if a vacating judge was 

not affiliated with a political party at the time of the judge’s 

election, the Governor shall appoint a qualified person to 

fill the vacancy.  For purposes of this subsection, a qualified 

person is a person who is a resident of the State who is duly 

authorized to practice law in this State. 

N.C. Sess. Laws 2024‑57, § 3C.1.(a). 

The issue before us is whether the Judicial Vacancies Provision impermissibly 

infringes on the Governor’s appointment authority in Article IV, Section 19.  A three-

judge panel of superior court judges unanimously concluded that the Judicial 

Vacancies Provision is unconstitutional and enjoined its enforcement.  I agree with 

the three-judge panel. 

B. Governing principles 

To determine whether legislative acts conform to the Constitution, we look to 

constitutional text, structure, history, and precedent, always with the aim of 

effectuating the intent of the people who ratified the provision at issue.  Martin v. 

State, 330 N.C. 412, 415-16 (1991).  “The best way to ascertain the meaning of a word 

or sentence in the Constitution is to read it contextually and to compare it with other 

words and sentences with which it stands connected.”  Id. at 416 (quoting State v. 

Emery, 224 N.C. 581, 583 (1944)). 

Our State Constitution is a limitation on, rather than a grant of, legislative 

power.  Cooper v. Berger, 371 N.C. 799, 810 (2018) (“Cooper Confirmation”).  “Unless 
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the Constitution expressly or by necessary implication restricts the actions of the 

legislative branch, the General Assembly is free to implement legislation as long as 

that legislation does not offend some specific constitutional provision.”  Id. at 811 

(quoting Baker v. Martin, 330 N.C. 331, 338-39 (1991)).  Nonetheless, when a 

legislative act “plain[ly] and clear[ly]” exceeds an express or necessarily implied 

constitutional limit, courts must declare it invalid.  McCrory, 368 N.C. at 639. 

With these principles in mind, I turn to the constitutional question presented. 

C. Analysis 

1. Substantial displacement of the appointment power 

As an initial matter, I reject Legislative Defendants’ characterization of the 

Judicial Vacancies Provision as a modest regulation of “process” or “qualifications” 

that leaves the Governor’s appointment power intact.  It is more accurately 

characterized as a substantial displacement of the appointment power. 

Under the Judicial Vacancies Provision, when a justice of the Supreme Court 

or a judge of the Court of Appeals who was elected as an affiliate of a political party 

vacates office, the executive committee of that political party selects three “qualified 

persons” and transmits that list to the Governor.  See N.C. Sess. Laws 2024‑57, § 

3C.1.(a).  The Governor must appoint one of those three people; he may not appoint 

any other eligible attorney in the State unless the party fails to submit a list within 

30 days or the departing justice or judge was unaffiliated.  See id. 
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Where the Constitution vests appointment power in the Governor, that power 

inherently includes the ability to select “from a virtually unlimited pool of qualified 

people” such that “the ultimate appointee will be a person that he alone has chosen.”  

Cooper Confirmation, 371 N.C. at 808, 801 (emphasis added). 

Here, the Judicial Vacancies Provision gives to a political party executive 

committee what the Supreme Court describes as the core substance of the 

appointment power: the power to choose from the pool of qualified people and to 

ensure that the ultimate appointee will be a person the Governor alone has chosen.  

Id.  Under the Judicial Vacancy Provision, the political party executive committee–

not the Governor–chooses which three individuals will be eligible for appointment.  

The Governor may conclude that each of the three is unqualified; he nonetheless must 

appoint one of them, so long as they satisfy the minimal constitutional prerequisites 

of age and bar membership.  His “choice” is reduced to selecting the least 

objectionable of three individuals pre-screened by partisan actors. 

Labeling this partisan-screening requirement a “qualification” does not 

transform it into one.  A “qualification” for office ordinarily refers to “a quality or skill 

that fits a person (as for an office).”  Qualification, Merriam-Webster (2025), 

https://www.merriam-webster.com/dictionary/qualification (last visited December 

20, 2025).  Being chosen by a political party executive committee is not a quality or 

skill that has any relationship to an individual’s fitness to hold judicial office.  The 

partisan-screening requirement is also, by design, a condition that can be satisfied by 
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no more than three people at any given time.  And as Legislative Defendants conceded 

at oral argument, there is nothing to prevent the General Assembly from even further 

limiting its gatekeeping requirements.  In their view, the Governor need only be given 

a “choice” of two candidates, chosen for reasons unrelated to fitness to hold judicial 

office, to satisfy constitutional requirements. 

I therefore view the Judicial Vacancies Provision as a substantial displacement 

of the appointment power Article IV, Section 19 vests in the Governor, not a minor 

implementation of that power.  Whether that displacement is constitutional turns on 

the meaning of Section 19. 

2. Plain text and structure 

Article IV, Section 19 provides, in pertinent part, “Unless otherwise provided 

in this Article, all vacancies occurring in the offices provided for by this Article shall 

be filled by appointment of the Governor.”  N.C. Const. art. IV, § 19.  This provision 

provides the general rule that vacancies in “the offices provided for by this Article,” 

referring to the judicial offices created in Article IV, “shall be filled by appointment 

of the Governor.”  Id.  This clause identifies both the mechanism (appointment) and 

the officer (the Governor) responsible for filling vacancies. 

The general rule is expressly subject to the prefatory clause, “Unless otherwise 

provided in this Article.”  Id.  That clause specifies that exceptions to the general rule 

may be found in Article IV and nowhere else.  Thus, the plain language of Section 19 

requires vacancies in Article IV offices to be filled by gubernatorial appointment, and 
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any departure from the default rule, either as to the manner in which a vacancy is 

filled or who fills it, must be “otherwise provided in” Article IV.  Id. 

The structure of Article IV confirms this reading.  Where the framers intended 

to permit the General Assembly to design the method of filling particular judicial 

vacancies, it said so explicitly.  Section 9 authorizes the General Assembly to “provide 

by general law for the selection or appointment of special or emergency Superior 

Court Judges not selected for a particular judicial district.”  N.C. Const. art. IV, § 9(1) 

(emphasis added).  Section 10 likewise provides that “[v]acancies in the office of 

District Judge shall be filled for the unexpired term in a manner prescribed by law,” 

and that “[v]acancies in the office of Magistrate shall be filled for the unexpired term 

in the manner provided for original appointment to the office, unless otherwise 

provided by the General Assembly.”  Id. § 10 (emphases added).  By contrast, for 

vacancies in the appellate courts and regular superior courts, the Constitution 

neither authorizes the General Assembly to prescribe the “manner” of filling those 

vacancies nor otherwise empowers it to constrain the Governor’s choice of appointee.  

We generally presume that differences in constitutional text are purposeful and must 

be given effect.  See Silver v. Halifax Cnty. Bd. of Comm’rs, 371 N.C. 855, 863 (2018) 

(emphasizing significance of framers’ choice of “shall” in one subsection and “may” in 

another). 

Defendants contend that the phrase “[u]nless otherwise provided in this 

Article” functions only to acknowledge that Sections 9 and 10 allocate appointment 
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of special or emergency Superior Court judges, district court judges, and magistrates 

to other actors.  But this narrow reading ignores its broader, limiting language.  

Section 19 does harmonize Sections 9 and 10, in that the Governor’s appointment 

authority yields where Article IV provides “otherwise.”  Yet Section 19 also specifies 

that any deviation from the default rule, either as to the manner in which a vacancy 

is filled or who fills it, must be rooted in Article IV itself. 

This construction is reinforced by Baker v. Martin.  There, the Supreme Court 

considered a challenge to former North Carolina General Statute Section 7A‑142, 

which required the Governor to appoint to district court vacancies a person of the 

same political party as the departing judge.  Baker, 330 N.C. at 333-34.  The plaintiff 

argued that this partisan requirement impermissibly added a new disqualification 

for office beyond those listed in Article VI, Section 8.  Id. at 339.  Section 8 provides, 

“The following persons shall be disqualified for office:” followed by an enumerated list 

of disqualifications.  N.C. Const. art. VI, § 8. 

The Court rejected that challenge, noting that Article VI, Section 8 does not 

contain language limiting disqualifications to those listed in the Constitution.  Id.  

The Court explained: 

Had the framers wanted to limit the disqualifications to 

those outlined in N.C. Const. art. VI, § 8 and other 

constitutional provisions, they could have done so easily by 

rewriting the first sentence in N.C. Const. art. VI, § 8 to 

read: “Unless otherwise provided for in this Constitution, 

only the following persons shall be disqualified for office[.]” 
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Id.  The Court treated “[u]nless otherwise provided for in this Constitution” as 

language that, if included in Article VI, Section 8, would have limited 

disqualifications to those listed in the Constitution and would have prohibited the 

General Assembly from adding more by statute. 

Article IV, Section 19 employs materially similar language.  It states that 

vacancies “shall be filled by appointment of the Governor” “[u]nless otherwise 

provided in this Article.”  N.C. Const. art. IV, § 19.  While Section 19 does not include 

the word “only” that Baker used in its hypothetical re-drafting, the absence of that 

word is not dispositive.  The Supreme Court in Baker held that the operative language 

in Article VI, Section 6, “Every qualified voter in North Carolina who is 21 years of 

age, except as in this Constitution disqualified, shall be eligible for election by the 

people to office,” does limit the General Assembly’s ability to add further 

disqualifications for elected office.  Id. at 339.  The limiting language is the clause 

directing that exceptions arise “in this Constitution,” not from the word “only.”  

Likewise, Article IV, Section 19 directs that exceptions to the gubernatorial 

appointment rule arise when “otherwise provided in this Article.”  Under Baker’s 

reasoning, that phrase necessarily signals that any constraint on the Governor’s 

exercise of the appointment power must be found in Article IV itself, not in ordinary 

legislation. 

Defendants argue that Baker supports their position because the Court 

ultimately upheld the partisan requirement in Section 7A‑142.  But the Court did so 
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only after determining that Article IV, Section 19 “does not govern exclusively the 

appointment of district court judges.”  Id. at 341.  Because Article IV, Section 10 

expressly provides that “[v]acancies in the office of District Judge . . . shall be filled 

for the unexpired term in a manner prescribed by law,” the General Assembly 

possessed constitutional authority to prescribe, by statute, how those vacancies would 

be filled.  Id. at 340-41 (emphasis added).  In other words, Baker reconciled Sections 

19 and 10 of Article IV by recognizing that Section 10 “otherwise provided” a role for 

the General Assembly. 

By contrast, no provision of Article IV “otherwise provide[s]” a role for the 

General Assembly in determining how vacancies on the Supreme Court and Court of 

Appeals are filled.  For those offices, Article IV, Section 19 stands alone.  Under 

Baker’s logic, the General Assembly may not impose additional constraints by 

statute. 

Article IV, Section 19 is not silent on whether the General Assembly may limit 

the Governor’s choice of appointee to the appellate courts.  It speaks directly by 

confining any limits on that choice to those “otherwise provided in” Article IV.  The 

Judicial Vacancies Provision imposes a significant, new limitation found nowhere in 

Article IV.  Accordingly, it exceeds the General Assembly’s constitutional authority. 

3. Historical practice confirms the textual reading 

Historical practice, while not controlling, may illuminate the meaning of 

constitutional provisions.  See Baker, 330 N.C. at 416.  The history of judicial vacancy 
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appointments in North Carolina is consistent with the interpretation of Article IV, 

Section 19 outlined above and inconsistent with Legislative Defendants’ position. 

The people adopted a Constitution in 1868 that provided for the popular 

election of Supreme Court justices and vested the Governor with the power to fill 

judicial vacancies: “All vacancies occurring in the offices provided for by this article 

of this Constitution shall be filled by the appointment of the Governor, unless 

otherwise provided for, and the appointees shall hold their places until the next 

regular election.”  N.C. Const. art. IV, § 31 (1868).  When Article IV was substantially 

revised, the people preserved this structure, again providing that vacancies in Article 

IV offices “shall be filled by appointment of the Governor” “[u]nless otherwise 

provided in this Article.”  N.C. Const. art. IV § 19 (1971). 

When the General Assembly sought to impose the additional qualification that 

judicial officers be licensed to practice law in North Carolina, it did so not by statute 

but by proposing a constitutional amendment.  See 1979 N.C. Sess. Laws, ch. 638, § 

1 (H 1182) (proposing to amend Article IV to add Section 22).  The voters accepted 

the proposed amendment, and Section 22 was added to Article IV.  The General 

Assembly’s choice reflects its understanding that for offices governed by Section 19, 

the Governor’s appointment power is limited only by qualifications “otherwise 

provided in this Article,” and that any new limit had to be added to Article IV itself. 

Similarly, and more recently, when the General Assembly sought to 

fundamentally alter the process for filling judicial vacancies, it did so by proposing a 
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constitutional amendment to repeal Article IV, Section 19 and replace it with a 

different system.  See N.C. Sess. Laws 2018‑132, §§ 4-6.  The General Assembly 

presented the amendment to the voters with the explanation that repealing Section 

19 was necessary because “the Governor has sole appointment power” to fill judicial 

vacancies that occur between judicial elections: 

Constitutional amendment to change the process for filling 

judicial vacancies that occur between judicial elections 

from a process in which the Governor has sole appointment 

power to a process in which the people of the State 

nominate individuals to fill vacancies by way of a 

commission comprised of appointees made by the judicial, 

executive, and legislative branches charged with making 

recommendations to the legislature as to which nominees 

are deemed qualified; then the legislature will recommend 

at least two nominees to the Governor via legislative action 

not subject to gubernatorial veto; and the Governor will 

appoint judges from among these nominees. 

Id. § 6 (emphasis added). 

The voters rejected that proposed amendment in the 2018 general election.  

Legislative Defendants now argue that, notwithstanding their explicit 

acknowledgement to the voters, Article IV, Section 19 allows the General Assembly, 

by statute alone, to direct how appellate judicial vacancies must be filled.  Legislative 

Defendants’ present stance is incongruent with the General Assembly’s prior 

acknowledgement, and the text and structure of Article IV do not support it. 

The General Assembly’s own statutory enactments also align with its previous 

acknowledgment to the people and my own reading of Article IV, Section 19.  When 
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the General Assembly first enacted Section 163‑9 in 1967, and when it later amended 

that statute to account for the creation of the Court of Appeals and various timing 

changes to elections, the General Assembly did not attempt to restrict the Governor’s 

choice of appointee for appellate vacancies.  It simply mirrored the Constitution’s 

requirement that such vacancies “shall be filled by appointment of the Governor.”  

N.C. Const. art. IV § 19.  It also did not add a partisan list requirement for appellate 

courts in 1981 when it imposed such requirements for certain other offices, including 

district court judges, whose vacancies Article IV, Section 10 expressly provides for “in 

a manner prescribed by law.”  See 1981 N.C. Sess. Laws 763. 

This longstanding practice of leaving the Governor free to choose from all 

constitutionally qualified attorneys when filling appellate judicial vacancies, coupled 

with the resort to constitutional amendment when the General Assembly sought to 

add new constraints, confirms that Article IV, Section 19 is understood as a limit on 

legislative authority. 

D. Conclusion 

For these reasons, I conclude the Judicial Vacancies Provision impermissibly 

infringes on the Governor’s appointment authority in Article IV, Section 19.  I would 

therefore affirm the three-judge panel’s order granting summary judgment to the 

Governor on the Judicial Vacancies Provision issue. 
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