
 

 

UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

Case No. 1:26-cv-00092-WO-JLW 

 

COLLEGE DEMOCRATS OF NORTH 

CAROLINA, et al., 

 

Plaintiffs, 

 

v. 

 

NORTH CAROLINA STATE BOARD 

OF ELECTIONS, et al.,  

 

Defendants. 

 

)

) 

)

)

)

)

)

)

)

)

) 

DEFENDANT JACKSON COUNTY 

BOARD OF ELECTION, BILL 

THOMPSON, WES HANEMAYER, 

ROY OSBORN, JAY PAVEY, AND 

BETSEY SWIFT RESPONSE IN 

OPPOSITION TO PLAINTIFF’S 

MOTION FOR A PRELIMINARY 

INJUNCTION 

   

  

NOW COMES Defendants Jackson County Board of Elections, Bill Thompson, 

Wes Hanemayer, Roy Osborn, Jay Pavey, and Betsy Swift (hereinafter “Jackson County 

BOE” or “Board”), by and through undersigned counsel, and responds to Plaintiff’s Motion 

for a Preliminary Injunction. For the reasons set forth below, Plaintiff’s Motion should be 

denied.  

STATEMENT OF FACTS 

 This matter arises from a decision of the Jackson County Board of Elections to 

consolidate early voting locations in the Cullowhee area of the County into one location as 

part of its early voting plan. (DE 1, ¶ 61). The Board voted for that consolidation and to 

adopt such plan by a 3-2 margin. (Id.). At the January 13, 2026 meeting of the State Board 

of Elections (“State BOE”), the State BOE approved the majority’s early voting plan. (DE 

1, ¶ 92; Ex. 1,¶ 7).  
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 The Jackson County BOE operates a website that provides voters in Jackson County 

with a wealth of information regarding both registration and voting procedures.1 The 

website specifically contains information to assist Western Carolina University students 

with voter registration and voting in Jackson County. Ex. 1, ¶ 8.2 Jackson County BOE also 

provides an accurate list of student housing residential addresses to assist Western Carolina 

University students in properly registering to vote. Id. at ¶ 9.3 The same information is 

provided to any individuals or groups that offer voter registration drives on campus at 

Western. Id.  

 Jackson County will operate four early voting sites during this election cycle, one 

of which will be just over a mile-and-a-half from Western Carolina University’s Campus. 

Attachment I to Ex. 1. Western Carolina University will also provide a shuttle service for 

students to access the early voting site at the Cullowhee Recreation Center. Attachment K 

to Ex. 1.  

 The primary elections will be held on March 3, 2026 in North Carolina.4 The 

deadline to register to vote is February 6, 2026. Id. North Carolinians may register to vote 

online using the DMV, if they have a North Carolina’s driver’s license, by mail, in-person 

 
1 The Jackson County Board of Elections Website is available at https://jcncelections.org/.  
2 The link provided in Ms. Allen’s Declaration is also available here: https://jcncelections.org/youth-%26-university-

voting.  
3 The link provided in Ms. Allen’s Declaration is also available here: https://jcncelections.org/wcu-addresses. 
4 The North Carolina State Board of Election provides relevant deadlines for the March Primary on its website at 

https://www.ncsbe.gov/news/press-releases/2026/02/02/voter-registration-deadline-approaching-march-primary.  
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at county board of election offices, or may register in-person during early voting. Id. The 

deadline to request a mail-in ballot is February 13, 2026.5 

 Plaintiffs filed their Motion for a Preliminary Injunction on January 30, 2026. (DE 

10). Defendant Jackson County BOE now responds to Plaintiffs’ Motion and requests that 

it be denied because the Plaintiffs are unlikely to succeed on the merits of their claims and 

cannot make a clear showing of irreparable harm.  

STANDARD OF REVIEW  

A preliminary injunction is an extraordinary and drastic remedy.” Munaf v. Geren, 

553 U.S. 674, 689, 123 S. Ct. 2207 (2008) (quotation and citation omitted). A movant must 

make a clear showing of four elements before a preliminary injunction may issue: (1) that 

he is likely to succeed on the merits, (2) that he is likely to suffer irreparable harm in the 

absence of preliminary relief, (3) that the balance of equities tips in his favor, and (4) that 

an injunction is in the public interest. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 

(2008); see also League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 236 (4th 

Cir. 2014). When considering whether to impose a preliminary injunction, courts must 

consider each factor from Winter separately. Di Biase v. SPX Corp., 872 F.3d 224, 230 (4th 

Cir. 2017).   

According to the Supreme Court, “the basis of injunctive relief in federal courts has 

always been irreparable harm and inadequacy of legal remedies.” Sampson v. Murray, 415 

 
5 The North Carolina State Board of Election provides information on absentee voting on its website at 

https://www.ncsbe.gov/voting/vote-mail.  
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U.S. 61, 88 (1974) (quoting Beacon Theatres v. Westover, 359 U.S. 500, 506-07 (1959)). 

The term “irreparable” is crucial:  

 Mere injuries, however, substantial, in terms of money, time and energy 

necessarily expended in the absence of a stay, are not enough. The possibility 

that adequate compensatory or other corrective relief will be available at a 

later date, in the ordinary course of litigation, weighs heavily against a claim 

of irreparable harm. 

Id. (citations omitted).  

LEGAL ARGUMENT  

In short, Plaintiffs’ Motion should be denied because they are unlikely to succeed 

on the merits and because they cannot show they are likely to suffer irreparable harm. The 

Twenty-Sixth Amendment does not, as Plaintiffs claim, protect their right to vote early or 

protect their right same-day voter registration at early voting sites. In fact, the Constitution 

does not provide Plaintiffs, or anyone, with those rights at all. Similarly, Jackson County 

BOE’s decision to consolidate its early voting locations in the Cullowhee area does not 

violate Plaintiffs’ First or Fourteenth Amendment Rights and such decision passes a 

rational basis review. Second, Plaintiffs cannot show that they are likely to suffer 

irreparable harm. To date, Plaintiffs can still register to vote, request a mail-in ballot, vote 

early and register to vote at early voting locations, and ultimately vote on election day.  

I. Plaintiffs are Unlikely to Succeed on the Merits of their Claims.  

A. Plaintiffs are Unlikely to Succeed on the Merits of their Claims for 

Violation of the Twenty-Sixth Amendment.  
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Defendant Jackson County BOE agrees with Plaintiff that “[t]he Twenty-Sixth 

Amendment prohibits age discrimination in voting that either denies or abridges the right 

to vote.” (DE 11, p. 13) (emphasis added). “The text of the Amendment could not be 

clearer: “The right of citizens of the United States, who are eighteen years of age or older, 

to vote shall not be denied or abridged by the United States or by any state on account of 

age.” U.S. Const. amend. XXVI. Where the parties disagree, and the root of Plaintiffs’ 

claim, is whether the Twenty-Sixth Amendment encompasses early voting opportunities. It 

does not.  

Article I, § IV of the United States Constitution provides, in relevant part, “The 

Times, Places, and Manner of holding Elections . . . shall be proscribed in each State by 

the Legislature thereof[.]” North Carolina law regarding voter registration and the 

administration of elections is provided in Chapter 163 of the North Carolina General 

Statutes. North Carolinians may register to vote in a myriad of ways: in-person at the 

County Board of Elections; by mailing an application to the County Board of Elections; 

online through the Department of Motor Vehicles website; and at early voting sites. See 

generally N.C.G.S. Ch. 136, Art. 7A. As to voting, in addition to casting ballots in person 

on election day, North Carolina voters may vote by mail or may vote early. N.C.G.S. §§ 

163-166.40; 163-226(a).   

While early voting and same-day registration are permitted in North Carolina, there 

is no constitutional right to either. Put simply, the right to vote differs fundamentally from 
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the ability to register and vote in a way that is preferred or convenient. Lee v. Va. State Bd. 

of Elections, 843 F.2d 592, 601 (4th Cir. 2016).  

The Seventh Circuit’s recent ruling—and the United State Supreme Court’s denial 

of writ of certiorari— in Tully v. Okeson is instructive here. 977 F.3d 608 (7th Cir. 2020), 

cert. denied, 141 S. Ct. 2798, 2021 U.S. LEXIS 3247 (2021). The plaintiffs in Tully sought 

a preliminary injunction that would require the state of Indiana to permit unlimited absentee 

voting in an upcoming election. Id. at 611. Indiana, because of COVID-19, extended 

absentee ballots to elderly voters. The plaintiffs claimed that limited extension violated 

their Twenty-Sixth Amendment rights as young voters and that requiring them to vote in 

person infringed on their fundamental right to vote. Id. The Seventh Circuit considered 

whether Indiana’s law “abridge[d] ‘the right . . . to vote’ protected by the Twenty-Sixth 

Amendment or merely affect[ed] a privilege to vote by mail.” Id. at 613.  

As the Seventh Circuit explained, “In McDonald v. Board of Election 

Commissioners of Chicago., the Supreme Court told us that the fundamental right to vote 

does not extend to a claimed right to cast an absentee ballot by mail. And unless a state’s 

actions make it harder to cast a ballot at all, the right to vote is not at stake.” Id. (citing 

McDonald v. Bd. of Election Comm’rs of Chi., 394 US. 802, 807 (1969)) (emphasis added). 

Because the Twenty-Sixth Amendment only protects the right to vote and the state law at 

issue did not impact the plaintiffs’ ability to vote on election day or by other means, the 

Seventh Circuit held that the plaintiffs were unlikely to succeed. Id. at 614.  
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Here, as in Tully, the Plaintiffs seek a preliminary injunction to protect their 

purported right to vote in a way they deem convenient. Even with the Jackson County 

BOE’s decision to consolidate the early voting locations, all Jackson County residents can 

vote in person on election day, register to vote through all approved methods, and still 

same-day register at any of the four early voting locations that will be in operation. 

“Consequently, ‘at issue is not a claimed right to vote’” but a claimed right to vote early on 

Western Carolina University’s campus. Tully, 977 F.3d at 614 (quoting McDonald, 394 

U.S. at 807). The Supreme Court made clear in McDonald “that the fundamental right to 

vote means the ability to cast a ballot, but not the right to do so in a voter’s preferred 

manner[.]” Id. at 613 (emphasis added).  

The consolidation at issue does not “‘impact [Plaintiffs’] ability to exercise the right 

to vote’ or ‘absolutely prohibit [Plaintiffs] from voting.’” Id. (quoting McDonald, 394 U.S. 

at 807, 808 n.7). Plaintiffs’ rights under the Twenty-Sixth Amendment have not been 

abridged or even implicated. Id. Plaintiffs are therefore unlikely to succeed on the merits 

of this claim and their request for a preliminary injunction should be denied.  

Plaintiffs rely in part on League of Women Voters of Florida v. Detzner, 314 

F.Supp.3d 1205 (F.N.D.C. 2018) in their memorandum, which differs materially from the 

case at hand. In that case, a group of University of Florida students requested an early 

voting site be placed on campus. 314 F.Supp.3d at 1214. Florida law provided that early 

voting could only occur at certain types of locations, one being government-owned 

community centers. Id. at 1210. The Gainesville City Attorney then wrote to the Florida 
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Secretary of State to ask if a student union would constitute a government-owned 

community center that could be used as an early voting site. Id. The Secretary’s response 

was a formal Opinion that interpreted the law such that no early voting sites could be placed 

on any college or university campus in the state. Id. at 1210-11. The district court ultimately 

issued a preliminary injunction because the formal opinion, issued by a state official, was 

an “affirmative prohibition of on-campus early voting.” Id. at 1223.  

Here, there was no formal interpretation of a state law that categorically prohibits 

on-campus early voting in North Carolina. There also was not a decision that on-campus 

early voting will not occur at Western Carolina University again in the future. The Jackson 

County BOE simply chose to consolidate two early voting locations that were previously 

open in the Cullowhee area of Jackson County into one that would utilize County-owned 

property for the upcoming election cycle. Attachment I to Ex. 1. This decision is 

fundamentally smaller and less restrictive than the Opinion reviewed in League of Women 

Voters of Florida by the district court judge. 

Defendants also note that precedent surrounding the Twenty-Sixth Amendment 

typically involves the review of a state law or decision with the force of law. Tully, 977 

F.3d at 613 (analyzing Indiana’s absentee-voting law); Tex. Democratic Party v. Abbott, 

978 F.3d 168 (5th Cir. 2020) (reviewing claims for inter alia,  violations of the Twenty-

Sixth Amendment stemming from age-based absentee-voting provision in Texas law); 

League of Women Voters, 314 F.Supp.3d at 1212-13 (explaining that state officer’s 

interpretation of law has “the effective force of a state law or policy”). The consolidation 
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decision that the Jackson County BOE made was part of the adoption of its early voting 

plan, which is then subject to approval by the State BOE. N.C.G.S. § 163-166.35. Jackson 

County’s BOE decision cannot fairly be characterized as a decision having the effective 

force of state law.  

 Ultimately, Plaintiffs are not likely to succeed on the merits of their claim for 

violation of the Twenty-Sixth Amendment. The Jackson County BOE’s decision does not 

abridge their right to vote whatsoever. While the early voting location may not be as 

convenient as Plaintiffs would like, convenience is not a defining characteristic of suffrage. 

Plaintiffs attempt to make an “unjustifiable leap from the disparate inconveniences that 

voters face when voting to the denial or abridgement of the right to vote. Every decision 

that a State makes in regulating its elections will, inevitably, result in somewhat more 

inconvenience for some voters than others.” Lee, 843 F.3d at 600-01 (emphasis in original). 

Such inconveniences are not constitutional violations. For this reason, Plaintiffs motion 

should be denied.  

B. Plaintiffs are Unlikely to Succeed on their Claims for Violation of the 

First and Fourteenth Amendments.  

Plaintiffs assert that the Jackson County BOE’s decision severely burdens the right 

to vote, and therefore that this Court must apply strict scrutiny in its review or, at least, 

should apply the balancing framework in Anderson v. Celebrezze, 460 U.S. 780 (1983) and 

Burdick v. Takushi, 504 U.S. 428 (1993). (DE 11, p. 20). However, the lack of on-campus 

early voting is not a severe burden on the right to vote, consequently, the decision is 
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properly reviewed under the rational basis framework. See McDonald, 394 U.S. at 809;  

Bullock v. Carter, 405 U.S. 134, 147 (1972).  

 Tully is, again, instructive on this issue. The Tully plaintiffs also made a claim for 

violation of equal protection, but the Seventh Circuit held that rational-basis review applied 

to the claims—and the Supreme Court agreed. Tully, 977 F.3d at 615-16. Plaintiff is correct 

that “all election laws affecting the right to vote are subject to the Anderson/Burdick test, 

but election laws that do not curtail the right to vote need only pass rational-basis scrutiny.” 

Id. at 616.  

 A government action passes rational-basis review when it “bear[s] some relationship 

to a legitimate state end and will be set aside as violative of the Equal Protection Clause 

only if based on reasons totally unrelated to the pursuit of that goal.” McDonald, 394 U.S. 

at 809. “States have broad powers to determine the conditions under which the right of 

suffrage may be exercised.” Democracy N.C. v. N.C. State Bd. of Elections, 476 F.Supp.3d 

158, 215 (M.D.N.C. 2020). As this Court has recognized, the state has a “strong interest” 

in avoiding voter confusion and promoting administrative convenience. Id. at 217. Here, 

the Jackson County BOE worked in furtherance of those same goals. Prior to the 

consolidation, there were two early voting locations in the Cullowhee area, and Board 

Members were concerned about the expense it took to operate both sites so close together. 

Attachment I to Ex. 1. Board Members were also concerned about parking issues at the 

early voting site at Western Carolina University and the accessibility of the site for elderly 

members of the community. Id.  
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 Addressing these concerns is a legitimate goal of the Jackson County BOE, and 

consolidating the two Cullowhee early voting sites into one site that the Board ultimately 

deemed more suitable furthered those interests. The action, therefore, bears a relationship 

to a legitimate state end and passes rational-basis review.  

 Even if the balancing framework from Anderson/Burdick applied, which it does not, 

the result is the same. In fact, the Court in Burdick recognized that there is no right to vote 

in any manner an individual deems fit and that “election laws will invariably impose some 

burden upon individual voters.” Burdick, 504 U.S. at 433.  

Here, the Plaintiffs’ true burden is slight. To date, individuals may still register to 

vote online, in-person, or via mail. Moreover, Plaintiffs can still go to an early voting site—

one that is in their area—and register to vote and cast an early ballot the same day. 

Moreover, Plaintiffs can still request a mail-in ballot and may still, of course, vote in person 

on election day at their designated precinct. Plaintiffs allege their burden is significant 

because they can no longer access early voting on campus, but the reality is that Plaintiffs 

still have a myriad of ways to register and vote—all with plenty of time before the Primary 

on March 3, 2026. The Jackson County BOE has legitimate interests, as discussed above, 

that outweigh the Plaintiffs limited burden of not voting with the convenience they wish. 

Because Plaintiffs are unlikely to succeed on their claims for undue burden on the 

right to vote in violation of the First and Fourteenth Amendments, their Motion should be 

denied.  

II. Plaintiffs Have Not Shown They Are Likely To Suffer Irreparable Harm.  
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Plaintiffs’ assertion that they will suffer irreparable harm is premised on their 

misguided belief that the Jackson County BOE’s action constitutes a “restriction on 

fundamental voting rights.” (DE 22, p. 11). For all the reasons discussed above, Jackson 

County BOE’s decision to consolidate the Cullowhee area early voting sites is not a 

restriction of Plaintiffs’ voting rights.  

More troubling, it appears some Plaintiffs have painted themselves into a corner 

regarding their ability to register and vote. Plaintiffs argue in their brief that the Western 

Carolina University early voting site was “particularly critical for students like Plaintiff 

Yard who will register to vote for the first time and rely on SDR.” (DE 11, p. 5) (emphasis 

added). In her Declaration, Plaintiff Yard states that voting and even registering to vote by 

mail “is not an accessible alternative” for her or other students. (DE 11-5, ¶ 10).  She stated 

that “mail-in voting requires requesting a ballot weeks in advance, receiving it, and mailing 

from a campus address where mail delivery can be unreliable” and that she is “unfamiliar 

with both the registration and absentee voting processes and [is] worried about making 

mistakes that could cause [her] registration or ballot to be rejected.” Id. She claims that 

“without in-person assistance,” she has no way to know if she will complete the forms 

correctly or if her ballot will be accepted. Id.  

Based on this declaration, it appears Plaintiff Yard is at least somewhat familiar with 

the process required to register and vote in Jackson County. She is also aware that there are 

impending deadlines. Yet, she offers no explanation as to why she cannot obtain necessary 

information with even a cursory review of the Jackson County Board of Elections website, 
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or why she cannot call the Jackson County Board of Elections to discuss her questions. 

Had Plaintiff Yard looked at Jackson County’s website for the Board of Elections, she 

would find a wealth of information—including a page dedicated specifically to young 

voters and voters at Western Carolina University. Ex 1, ¶ 8. Of course, if Plaintiff Yard 

remains concerned, she may still go register and vote at any early voting site in Jackson 

County—as one will still be operating just over a mile-and-a-half from campus and 

Western Carolina University will be offering a shuttle service to that site. Attachments I 

and J to Ex. 1.  

In short, Plaintiffs still have a handful of ways at their disposal to both register to 

vote and vote. The deadline to register to vote, unless using same-day registration at an 

early voting site, is February 6, 2026. The deadline to request a mail-in ballot is February 

17, 2026. Four early voting sites in Jackson County will operate from February 12 to 

February 28, 2026. And of course, Plaintiffs may still vote on Primary day on March 3, 

2026.  

Plaintiffs filed their Complaint on January 27, 2026 and this Motion on January 30, 

2026 claiming they will suffer irreparable harm if their Motion is not granted. To allow 

Plaintiffs to sit on their hands and claim irreparable harm would run counter to the very 

principle underlying a preliminary injunction. See Di Biase, 872 F.3d at 230.  For these 

reasons, Plaintiff’s motion should be denied.   

CONCLUSION  
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 For the foregoing reasons, Defendants Jackson County Board of Elections, Bill 

Thompson, Wes Hanemayer, Roy Osborn, Jay Pavey, and Betsy Swift respectfully 

requests that Plaintiff’s Motion for Preliminary Injunction be DENIED.  

 This the 4th day of February, 2026.  

    CRANFILL SUMNER LLP 

 

 

      BY: /s/ Patrick H. Flanagan  

       Patrick H. Flanagan, NC Bar #17407 

       Samantha M. Owens, NC Bar #62580 

       Attorneys for Jackson County BOE  

Defendants  

       P.O. Box 30787 

       Charlotte, NC 28230 

       Telephone (704) 332-8300 

       Facsimile (704) 332-9994 

       phf@cshlaw.com 

       sowens@chslaw.com 
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CERTIFICATE OF WORD COUNT 

The undersigned certifies that this Brief complies with Local Civ. Rule 7.3(d)(1). 

The number of words in this Brief, exclusive of the caption, signature lines, certificate of 

service, certificate of word count, and any cover page or index, does not exceed 3,125, 

according to the word count function of the word processing software used to prepare the 

Brief. 

      CRANFILL SUMNER LLP 

 

      BY: /s/ Patrick H. Flanagan    

       Patrick H. Flanagan, NC Bar #17407 
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CERTIFICATE OF SERVICE 

 

 This is to certify that the undersigned has this day served the foregoing 

DEFENDANT JACKSON COUNTY BOARD OF ELECTION, BILL THOMPSON, 

WES HANEMAYER, ROY OSBORN, JAY PAVEY, AND BETSEY SWIFT 

RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION FOR A 

PRELIMINARY INJUNCTION on all of the parties to this cause by: 

_  X    Via electronic mail addressed to each party or attorney for each party as 

follows: 

 

  X    Electronic filing and service through the Court’s E-Filing system to each 

party or attorney for each party as follows: 

 

Narenda K. Ghosh 

Patterson Harkavy LLP 

100 Europa Drive, Suite 420 

Chapel Hill, NC 27217 

nghosh@pathlaw.com 

Attorney for Plaintiffs 

Lalitha D. Madduri 

Richard A. Medina 

Nicole Wittstein 

Julie Zuckerbrod 

Tori Shaw 

Elias Law Group LLP 

250 Massachusetts Avenue, N.W., Suite 

400 

Washington, DC 20001 

lmadduri@eliaslaw.com 

rmedina@eliaslaw.com 

nwittstein@eliaslaw.com 

jzuckerbrod@eliaslaw.com 

tshaw@eliaslaw.com 

Attorneys for Plaintiffs 

Phillip J. Strach 

Nelson Mullins Riley & Scarborough 

LLP 

301 Hillsborough Street, Suite 1400 

Raleigh, NC 27603 

Phil.strach@nelsonmullins.com 

Attorney for Defendants North Carolina 

State Board of Elections, Sam Hayes, 

Francis X. De Luca, Stacy Eggers IV, 

Robert Rucho, Jeff Carmon, and Siobhan 

O’Duffy Millen 
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This the 4th day of February, 2026.  

     

 

    CRANFILL SUMNER LLP 

 

 

      BY: /s/ Samantha M. Owens  

       Patrick H. Flanagan, NC Bar #17407 

       Samantha M. Owens, NC Bar #62580 

       Attorneys for Jackson County BOE  

Defendants  

       P.O. Box 30787 

       Charlotte, NC 28230 

       Telephone (704) 332-8300 

       Facsimile (704) 332-9994 

       phf@cshlaw.com 

       sowens@chslaw.com 
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