
STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OFWAKE 24CV031557-910

INTERVENOR-DEFENDANT THE
DEMOCRATIC NATIONAL
COMMITTEE'S MOTION TO

TRANSFER COUNT I TO THREE
JUDGE PANEL

TELIA KIVETT et al.,

Plaintiffs,

U

NORTH CAROLINA STATE BOARD
OF ELECTIONS et al.,

Defendants,

and

DEMOCRATIC NATIONAL
COMMITTEE,

Intervenor-Defendant.

Intervenor-Defendant the Democratic National Committee ("DNC"), through

counsel and pursuant to N.C. Gen. Stat. § 1-267.1 and N.C. R. Civ. P. 42(b)(4), moves

to transfer Plaintiffs' first claim for relief (Count One) and the parties' defenses

thereto to a three-judge panel. In support of the motion, the DNC respectfully shows

the Court:

1. "[A]ny facial challenge to the validity of an act of the General Assembly"

must "be heard and determined by a three-judge panel of the Superior

Court of Wake County." N.C. Gen. Stat. § 1-267.1(a) (citing id. § 1-

267.1(b2)). "No order or judgment shall be entered . . [that] finds that an

act of the General Assembly is facially invalid on the basis that the act
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violates the North Carolina Constitution or federal law, except by a three-

judge panel of the Superior Court of Wake County[.]” N.C. Gen. Stat. § 1-

267.1(c) (citing id. § 1-267.1(b2)).  

2. Where Plaintiffs raise “any facial challenge to the validity of an act of the 

General Assembly” in their complaint, that matter “shall be heard by a 

three-judge panel in the Superior Court of Wake County.” N.C. R. Civ. P. 

42(b)(4). The Court shall “transfer that portion of the action challenging the 

validity of the act of the General Assembly to the Superior Court of Wake 

County for resolution by a three-judge panel if, after all other matters in 

the action have been resolved, a determination as to the facial validity of 

an act of the General Assembly must be made in order to completely resolve 

any matters in the case.” Id. The Court “maintain[s] jurisdiction over all 

matters other than the challenge to the act's facial validity.” Id.  

3. A claim is a facial challenge, and thus required to be transferred, when 

“plaintiffs’ complaint alleges facts that could undermine the [statute’s] 

constitutionality far beyond the particular circumstances of these 

plaintiffs.” Singleton v. North Carolina Department of Health and Human 

Services, 386 N.C. 597, 599, 906 S.E.2d 806, 808 (2024). “[T]he court must 

look to the breadth of the remedy requested. A claim is properly classified 

as a facial challenge if the relief that would accompany it reach[es] beyond 

the particular circumstances of these plaintiffs. A claim is properly 

classified as an as-applied challenge if the remedy is limited to a plaintiff’s 
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particular case.” Kelly v. State, 286 N.C. App. 23, 34, 878 S.E.2d 841, 849 

(2022) (internal citations and quotations omitted).  

4. Count One of Plaintiffs’ Complaint alleges that enforcement of N.C. Gen. 

Stat. § 163-258.2(1)(e) is unconstitutional. Specifically, Plaintiffs allege 

that enforcement of this statute violates Article VI, § 2 of the North 

Carolina Constitution by allowing persons who have never lived in North 

Carolina to register and vote. Plaintiffs seek declaratory and injunctive 

relief prohibiting the State Board Defendants from enforcing N.C. Gen. 

Stat. § 163-258.2(1)(e), including by prohibiting any person from registering 

or voting under that statutory provision.  

5. Plaintiffs have repeatedly characterized Count I as an “as applied” 

constitutional challenge. However, Plaintiffs’ label or characterization of 

their claim is not what matters. Kelly, 286 N.C. App. at 31-32, 878 S.E.2d 

at 848 (citing Doe v. Reed, 561 U.S. 186, 194 (2010)). Because Count One 

seeks to enjoin enforcement of N.C. Gen. Stat. § 163-258.2(1)(e) by the State 

Board Defendants with respect to anyone seeking to register or vote under 

that statute, Count One is a facial constitutional challenge that must be 

transferred and heard by a three-judge panel. 

6. Count II in Plaintiffs’ Complaint is not a facial constitutional challenge, but 

a claim involving interpretation of state law. Count II is not contingent 

upon resolution of Count I. Thus, prior to transferring Count I and the 
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parties’ related defenses to a three-judge panel, the trial court must first 

resolve Plaintiffs’ second claim for relief (Count II). 

WHEREFORE, Intervenor-Defendant the Democratic National Committee 

requests that Court grant its motion and order the following: 

1. That Count One of Plaintiffs’ Complaint, and the parties’ defenses 

thereto, be transferred to a three-judge panel of the Superior Court of 

Wake County pursuant to N.C. Gen. Stat. § 1-267.1 and to N.C. R. Civ. 

P. 42(b)(4); 

2. That the Court’s order take effect upon disposition of Count Two of 

Plaintiffs’ Complaint; and 

3. Grant such other and further relief as the Court deem just and proper. 

  



Respectfully submitted, this 2310 day ofApril, 2026.

/s/ William A. Robertson
JIMW. PHILLIPS, JR.
N.C. BAR No. 12516
SHANA L, FULTON
N.C. BAR No. 27836
ERICM. DAVID
N.C. BAR No. 38118
WILLIAM A. ROBERTSON
N.C. BAR No. 53589
JAMES W. WHALEN
N.C. Bar No. 58477
BROOKS, PIERCE, MCLENDON
HUMPHREY & LEONARD, LLP

150 Fayetteville Street
1700 Wells Fargo Capitol Center
Raleigh, N.C. 27601
Phone: (919) 839-0300
Fax: (919) 839-0304
jphillips@brookspierce.com
sfulton@brookspierce.com
edavid@brookspierce.com
wrobertson@brookspierce.com
jwhalen@brookspierce.com
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CERTIFICATE OF SERVICE

The foregoing document was served by Odyssey and by electronic mail upon

the following:

Phillip J. Strach
Jordan A. Koonts
phil.strach@nelsonmullins.com
jordan.koonts@nelsonmullins.com

Counsel for Plaintiffs

Mary Lucasse
mlucasse@ncdoj.gov
Mary Scruggs
mscruggs@ncdoj.gov

Counsel for Defendants

This 23rd day ofApril, 2026.

/s/ William A. Robertson
William A. Robertson
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