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INTRODUCTION 

Plaintiffs challenge N.C. Gen. Stat. § 143C-6-5.6(b1), a provision of S.L. 2025-84 (H.B. 

805) that has been in effect since July 2025. The challenged subsection generally prohibits the use 

of State funds for prisoners’ surgical gender transition procedures, puberty-blocking drugs, or 

cross-sex hormones but does not “prevent State funds from being used . . . to address medical 

complications resulting in imminent physical harm, including  the treatment of any infection, 

injury, disease, or disorder that has been caused by or exacerbated by a previously performed or 

privately funded gender transition procedure.” N.C. GEN. STAT. § 143C-6-5.6(b1). Plaintiffs’ suit 

is an attempt to dictate treatment protocols to the State, and their complaint fails on its own terms 

for several independent reasons. 

To start, Plaintiffs lack standing. Each Plaintiff is already receiving hormones, and a 

separate statutory section and prior prison practice independently prohibit State funding of surgical 

gender transition procedures. If Plaintiffs prevail in challenging § 143C-6-5.6(b1), nothing in the 

complaint establishes that Plaintiffs’ treatment would change. Even if Plaintiffs somehow have 

standing, their speculative assertions about future treatment changes are unripe. Plus, no Plaintiff 

alleges exhausting their administrative remedies for their cross-sex hormone prescriptions, as the 

Prison Litigation Reform Act (“PLRA”) requires, and most Plaintiffs do not allege grieving for 

performance of surgical gender transition procedures.  

Even accepting Plaintiffs’ allegations as true, their Eighth Amendment claim still fails on 

the merits. Objectively, Plaintiffs identify no medical record that might support the proposition 

that a different course of cross-sex hormones or a specific surgery is medically necessary for them. 

Subjectively, Plaintiffs readily acknowledge that Defendants do not believe their treatment of 

Plaintiffs is inhumane. The Court should grant judgment on the pleadings. 
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STATEMENT OF FACTS 

The North Carolina General Assembly amended N.C. Gen. Stat. § 143C-6-5.6 in June 2025 

to include N.C. Gen. Stat. § 143C-6-5.6(b1), the statutory subsection that Plaintiffs challenge here. 

See S.L. 2025-84 (H.B. 805) § 3; Compl. ¶¶ 24, 59, 64, DE1 (referring to this as “Section 3(b1) of 

HB805”). The provision became effective in July 2025. See S.L. 2025-84 § 5; Compl. ¶¶ 66–67.  

Like the rest of § 143C-6-5.6, the new subsection borrows definitions from § 90-21.150. 

See N.C. GEN. STAT. § 143C-6-5.6(a); see also Compl. ¶¶ 60–62. “Cross-sex hormones” are 

“[s]upraphysiologic doses of testosterone or other androgens to members of the female biological 

sex or supraphysiologic doses of estrogen or synthetic compounds with estrogenic activity to 

members of the male biological sex when used for the purpose of assisting an individual with a 

gender transition.” N.C. GEN. STAT. § 90-21.150(2). A “[s]urgical gender transition procedure” is 

any surgical service “for the purpose of effecting a gender transition” that either “[a]lter[s] or 

remove[s] physical or anatomical characteristics or features that are typical for the individual’s 

biological sex” or “[i]nstill[s] or create[s] physiological or anatomical characteristics that resemble 

a sex different from the individual’s biological sex.” Id. § 90-21.150(11). 

As defined in § 90-21.150, “biological sex” means the “biological indication of male and 

female in the context of reproductive potential or capacity, such as sex chromosomes, naturally 

occurring sex hormones, gonads, and nonambiguous internal and external genitalia present at birth, 

without regard to an individual’s psychological, chosen, or subjective experience of gender.” Id. 

§ 90-21.150(1). A “gender transition” is the “process in which a person goes from identifying with 

and living as a gender that corresponds to his or her biological sex to identifying with and living 

as a gender different from his or her biological sex and may involve social, legal, or physical 

changes.” Id. § 90-21.150(5). 
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Section 143C-6-5.6(b1) is merely one part of how North Carolina approaches gender 

transition procedures. In 2023, the General Assembly enacted S.L. 2023-111 (H.B. 808). Similar 

to the Tennessee law upheld in United States v. Skrmetti, 605 U.S. 495 (2025), S.L. 2023-111 

generally made it unlawful for medical professionals “to perform a surgical gender transition 

procedure on a minor or to prescribe, provide, or dispense puberty-blocking drugs or cross-sex 

hormones to a minor.” N.C. GEN. STAT. § 90-21.151. Among other provisions, S.L. 2023-111 also 

prohibited state funds from being used “for the performance of or in furtherance of surgical gender 

transition procedures.” Id. § 143C-6-5.6(b). That subsection generally applies both inside and 

outside the State prison system and does not include § 143C-6-5.6(b1)’s language about “medical 

complications resulting in imminent physical harm.” 

Plaintiffs allege that, prior to the enactment of § 143C-6-5.6(b1), the North Carolina 

Department of Adult Corrections (“NCDAC”) was already “operating under a de facto ban on 

gender-affirming surgery” based on Defendant Dr. Campbell’s “‘position statement’ that 

gender-affirming surgery is never medically necessary for anyone.” Compl. ¶ 55. An inmate 

attempted to challenge that “de facto ban,” but the district court’s judgment was vacated upon the 

case becoming moot. Id. ¶¶ 55–56 & nn.22–23. 

Over six months after § 143C-6-5.6(b1)’s enactment, five Plaintiffs brought this suit. The 

complaint alleges that all five Plaintiffs receive cross-sex hormones prescribed to treat their gender 

dysphoria. Id. ¶¶ 83–84 (Kwiatkowski, since around December 2025); id. ¶¶ 13, 87 (Inscoe, 

continuously since 2019); id. ¶¶ 93–94 (Snuggs, for at least two months before filing of complaint); 

id. ¶ 100 (Frazier, since early September 2025); id. ¶ 106 (Izzard, since December 2025). Plaintiffs 

claim this “[h]ormone therapy has been critical to” their “mental and physical health.” Id. ¶¶ 12–

16. Plaintiffs merely “fear that their care could be discontinued.” Id. ¶ 75 (emphasis added). 
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The complaint does not identify any medical record suggesting that a surgical gender 

transition procedure has been or would be determined medically necessary for Plaintiffs based on 

the “individualized case-by-case” approach that they allege World Professional Association for 

Transgender Health (“WPATH”) and Endocrine Society guidelines require. Id. ¶ 45 (quotation 

omitted). Kwiatkowski and Snuggs do not allege desiring or needing any particular surgical gender 

transition procedure. See id. ¶¶ 12, 14, 77–85, 89–95. Frazier claims to be “pursu[ing] gender-

affirming surgery from DAC,” id. ¶ 15, but the complaint does not include any details about the 

unidentified “surgery that” Frazier “has requested,” id. ¶ 98. Inscoe alleges having a “long-pending 

request for gender-affirming surgery (vulvoplasty),” id. ¶ 88, while Izzard claims to “continue[] to 

pursue top surgery,” id. ¶ 108. Plaintiffs do not allege that NCDAC approved any surgical gender 

transition procedure—for themselves or any other inmate—before enactment of § 143C-6-5.6(b1). 

Plaintiffs filed this lawsuit on February 6, 2026. See generally Compl. The complaint 

includes a conclusory allegation that “at least one Plaintiff has fully exhausted their available 

administrative remedies regarding the implementation and enforcement of HB805.” Id. ¶ 26. 

Plaintiffs identify only Inscoe and Frazier as having filed grievances since the enactment of 

§ 143C-6-5.6(b1). See id. ¶ 88 (Inscoe); ¶¶ 97–100 (Frazier).  

Plaintiffs brought an Eighth Amendment claim against Defendant Dismukes, in her official 

capacity as Secretary of NCDAC, and Defendant Campbell, in his official capacity as Medical 

Director of NCDAC (jointly, “State Defendants”). Id. ¶¶ 30–31. Plaintiffs allege that, “[b]y 

withdrawing or forbidding medically necessary care for non-medical reasons and without a 

legitimate penological purpose, Defendants are subjecting Plaintiffs and putative class members 

to cruel and unusual punishment.” Id. ¶ 119. Plaintiffs seek a declaration only against “Section 

3(b1) of HB805 and Defendants’ enforcement thereof” and request injunctive relief “prohibiting 
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further enforcement of Section 3(b1) of HB805 by Defendants and requiring that appropriate and 

necessary medical care be provided to treat Plaintiffs’ and Class Members’ gender dysphoria in 

accordance with DAC practice immediately before the enactment of HB805.” Id. Prayer for Relief.  

Legislative Defendants Philip E. Berger, in his official capacity as President Pro Tempore 

of the North Carolina Senate, and Destin C. Hall, in his official capacity as Speaker of the North 

Carolina Senate, timely moved to intervene. See Mar. 19, 2026 Order (granting intervention). 

Legislative Defendants filed their answer on March 26, 2026, DE24. Discovery has not begun. 

LEGAL STANDARD 

A “party may move for judgment on the pleadings” after “the pleadings are closed” when, 

as here, it does so “early enough not to delay trial.” FED. R. CIV. P. 12(c). Plaintiffs bear the burden 

of establishing this Court’s subject-matter jurisdiction. See S. Walk at Broadlands Homeowner’s 

Ass’n v. OpenBand at Broadlands, LLC, 713 F.3d 175, 181 (4th Cir. 2013) (standing); Wild Va. v. 

Council on Env’t Quality, 56 F.4th 281, 293 (4th Cir. 2022) (ripeness). “In determining whether 

jurisdiction exists, the district court is to regard the pleadings’ allegations as mere evidence on the 

issue, and may consider evidence outside the pleadings without converting the proceeding to one 

for summary judgment.” Richmond, Fredericksburg & Potomac R. Co. v. United States, 945 F.2d 

765, 768 (4th Cir. 1991). Otherwise, “[f]or the purposes of judgment on the pleadings, the Court 

will accept as true the factual allegations contained in the complaint and draw all reasonable 

inferences in favor of . . . the non-moving party.” Jones v. Penn. Nat’l Ins. Co., 835 F. Supp. 2d 

89, 98 (W.D.N.C. 2011). “Ultimately, a motion for judgment on the pleadings serves to test the 

sufficiency of the complaint and will result in claims being dismissed, where the material facts are 

not in dispute and a judgment on the merits can be rendered by looking at the substance of the 

pleadings and any judicially noted facts.” Id. at 95 (quotation omitted). 
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ARGUMENT 

I. Plaintiffs Cannot Establish Subject-Matter Jurisdiction. 

Plaintiffs cannot establish this Court’s jurisdiction because (1) Plaintiffs lacked standing 

when they sued to challenge the funding restrictions in N.C. Gen. Stat. § 143C-6-5.6(b1); and 

(2) any claim based on possible future changes in treatment would be unripe. 

“To establish Article III standing, a plaintiff must show (1) it has suffered an ‘injury in 

fact’ that is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and (3) it 

is likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision.” South Carolina v. United States, 912 F.3d 720, 726 (4th Cir. 2019) (quotation omitted). 

The Supreme Court’s “decisions make clear that ‘standing is not dispensed in gross.’ That is, 

‘plaintiffs must demonstrate standing for each claim that they press’ against each defendant, ‘and 

for each form of relief that they seek.’” Murthy v. Missouri, 603 U.S. 43, 61 (2024) (quoting 

TransUnion LLC v. Ramirez, 594 U.S. 413, 431 (2021)). “When evaluating standing,” the Court 

“must look to the facts at the time the complaint was filed.” Wild Va., 56 F.4th at 293. At the time 

of the complaint, no Plaintiff was suffering an injury in fact that was fairly traceable to 

§ 143C-6-5.6(b1), as implemented by State Defendants, and redressable by the relief Plaintiffs 

seek. Even if Plaintiffs somehow had standing, any claim based on the possibility of future changes 

in their treatment is unripe. 

A. No Plaintiff has standing to challenge the cross-sex hormone restriction. 

No Plaintiff has standing to challenge N.C. Gen. Stat. § 143C-6-5.6(b1)’s prohibition on 

using State funds to provide “cross-sex hormones to any prisoner.” Plaintiffs seek only prospective 

relief and thus cannot establish injury in fact by pointing to past discontinuations of cross-sex 

hormones that were not “ongoing at the time of the complaint.” Murthy, 603 U.S. at 70. As 
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explained above, at the time Plaintiffs filed their complaint (and for months beforehand), every 

single Plaintiff was receiving their prescribed hormones under the provision that allows for the use 

of State funds “to address medical complications resulting in imminent physical harm, including 

the treatment of any infection, injury, disease, or disorder that has been caused by or exacerbated 

by a previously performed or privately funded gender transition procedure.” N.C. GEN. STAT. 

§ 143C-6-5.6(b1). Thus, no Plaintiff was injured by the challenged law at the time of filing suit 

because no Plaintiffs’ course of cross-sex hormones was still discontinued at that time. 

At most, Plaintiffs claim to “fear that their care could be discontinued permanently at any 

time, but they do not know exactly when this will occur.” Compl. ¶ 75. Worrying about the 

possibility of future injury does not suffice for standing, even when an individual has been harmed 

in the past. City of Los Angeles v. Lyons, 461 U.S. 95, 105–07 & n.8 (1983). Plaintiffs “must show 

a substantial risk that, in the near future,” they will again suffer discontinuation of cross-sex 

hormones. Murthy, 603 U.S. 58. They cannot do so. Plaintiffs were consistently receiving their 

prescribed cross-sex hormones for months before they filed suit. Dr. Campbell confirms they “will 

continue on their current medications” absent a change in circumstances. Campbell Decl. ¶ 8, 

DE26-1. NCDAC has not informed any Plaintiff that “hormone therapy will be terminated as soon 

as” prescriptions run out or that “continued access to hormone therapy depends on the vagaries 

and vicissitudes of this very litigation.” Contra Kingdom v. Trump, No. 1:25-cv-691, 2025 WL 

1568238, at *11 (D.D.C. June 3, 2025). To the contrary, NCDAC has been providing hormones to 

each Plaintiff before any of them brought this case. 

Plaintiffs, to be sure, will continue to receive personalized evaluation for clinical 

indications of whether they “could be removed from their prescribed medications without risking 

medical complications resulting in physical harm.” Campbell Decl. ¶ 8. But whether such 

Case 3:26-cv-00098-SCR-WCM     Document 32-1     Filed 05/07/26     Page 13 of 34



8 
 

indications will materialize is pure speculation. In fact, NCDAC might even increase Plaintiffs’ 

hormone prescriptions. See, e.g., Izzard Decl. ¶ 11, DE18-7 (claiming testosterone dosage doubled 

after December 2025 evaluation). Driving home the conjectural and non-particularized nature of 

Plaintiffs’ purported harm, Plaintiff Inscoe does not allege ever having cross-sex hormones 

discontinued, even after the enactment of N.C. Gen. Stat. § 143C-6-5.6(b1). See Compl. ¶¶ 13, 87. 

Yet the alleged injury for Plaintiff Inscoe is the same as the alleged injury for other Plaintiffs: 

“anxious[ness] and worr[y]” that cross-sex hormones “may be discontinued” sometime “in the 

future.” Id. ¶ 87. Plaintiffs merely assert a non-particularized and speculative fear that “rests upon 

contingent future events that may not occur as anticipated, or indeed may not occur at all.” South 

Carolina, 912 F.3d at 730 (quotation omitted).  

Nor would Plaintiffs’ requested relief redress their fear that a future individualized 

assessment might recommend discontinuation of cross-sex hormones. Individualized assessments 

will occur regardless of whether Plaintiffs prevail in this case. Plaintiffs themselves allege that the 

Eighth Amendment requires “individualized assessments of patient needs,” which are not static. 

Compl. ¶ 112. Before the enactment of § 143C-6-5.6(b1), Plaintiffs allege that NCDAC “policy 

authorized gender-affirming care based on individualized determinations of medical necessity.” 

Id. ¶ 6. “Routine Accommodation requests including continuation of hormone therapy were 

evaluated by” a committee “in consultation with the warden of each facility.” Id. ¶ 50. 

Prescriptions for cross-sex hormones did not run in perpetuity. To the contrary, such prescriptions 

came “up for renewal . . . typically every six or twelve months.” Id. ¶ 71. Plaintiffs can only 

speculate about whether they might stop receiving cross-sex hormones with or without 

enforcement of § 143C-6-5.6(b1) enjoined. 

Plaintiffs, therefore, have failed to demonstrate that the “forward-looking relief” they seek 
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would redress an actual, imminent, concrete harm traceable to Defendants’ enforcement of 

§ 143C-6-5.6(b1). Frazier v. Prince George’s Cnty., 140 F.4th 556, 564 (4th Cir. 2025). Their 

“speculative chain of possibilities does not establish that injury” is “certainly impending.” Clapper 

v. Amnesty Int’l USA, 568 U.S. 398, 414 (2013). Allegations about the possibility of future Eighth 

Amendment violations, and anxiety about such speculative violations, do not suffice. Plaintiffs 

have not brought a procedural due process claim, and mere fear of harm from “current procedures” 

still would not suffice to establish subject matter jurisdiction. Frazier, 140 F.4th at 564. “Article 

III grants federal courts the power to redress harms defendants cause plaintiffs, not a freewheeling 

power to hold defendants accountable for legal infractions” that might or might not cause Plaintiffs 

to suffer harm. Id. at 564–65 (quoting TransUnion LLC, 594 U.S. at 427); see also Spokeo, Inc. v. 

Robins, 578 U.S. 330, 341 (2016) (a plaintiff cannot “allege a bare procedural violation, divorced 

from any concrete harm, and satisfy the injury-in-fact requirement of Article III”). There is no case 

or controversy for Plaintiffs’ challenge of the cross-sex hormone funding restriction in § 143C-6-

5.6(b1). 

B. No Plaintiff has standing to challenge the surgical procedure restriction. 

No Plaintiff has standing to challenge N.C. Gen. Stat. § 143C-6-5.6(b1)’s prohibition on 

using State funds “for the performance of or in furtherance of surgical gender transition 

procedures.” Plaintiffs are the masters of their complaint, and they intentionally chose not to 

challenge N.C. Gen. Stat. § 143C-6-5.6(b) or NCDAC’s preexisting “de facto ban on 

gender-affirming surgery” for state prisoners. Compl. ¶ 55. Granting Plaintiffs the relief they seek 

would do nothing to redress their purported injuries. 

As explained above, § 143C-6-5.6(b) has generally prohibited all use of State funds “for 

the performance of or in furtherance of surgical gender transition procedures,” with no language 
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about medical complications. Counsel for Plaintiffs in this litigation has previously agreed that, as 

it already existed before the enactment of § 143C-6-5.6(b1), “N.C.G.S. § 143C-6-5.6 appears to 

impose a ‘formal’ prohibition on gender-affirming surgery.” Zayre-Brown v. N.C. DAC, No. 

24-6477, Pl.-Appellee’s Br., Doc. 28 at 56 (4th Cir. Aug. 26, 2024) (attached as Ex. 1). That 

prohibition will remain in effect even if this Court were to “[i]ssue a declaratory judgment that 

Section 3(b1) of HB805 and Defendants’ enforcement thereof violate the Eighth Amendment” or 

to “[e]nter preliminary and permanent injunctive relief prohibiting further enforcement of Section 

3(b1) of HB805 by Defendants and requiring” that treatment be provided “in accordance with 

[NC]DAC practice immediately before the enactment of HB805.” Compl. Prayer for Relief B.–C. 

Nor do Plaintiffs challenge the preexisting NCDAC practice of, allegedly, de facto banning 

surgical gender transition procedures. Plaintiffs might suggest, as they have elsewhere, that this 

“blanket ban” was “recently struck down” by the Court in Zayre-Brown. PI Br. at 20, DE21. But 

the district court’s judgment in that case was vacated upon the case becoming moot. See Zayre-

Brown v. N.C. DAC, No. 24-6477, 2024 WL 4925046 (4th Cir. Nov. 25, 2024); Compl. ¶¶ 55–56 

& nn.22–23 (acknowledging vacatur). That practice, which independently prohibits surgical 

gender transition procedures, was the “status quo” before the enactment of § 143C-6-5.6(b1), 

which is why all three Plaintiffs who claim to seek surgical gender transition procedures never had 

those procedures approved. “NCDAC has not authorized or approved surgery as a gender 

affirming procedure for any Plaintiff, or any other incarcerated person.” Campbell Decl. ¶ 9. There 

is no uncertainty about whether NCDAC would approve their procedures if only § 143C-6-5.6(b1) 

were enjoined. Plaintiffs have alleged that surgical gender transition procedures would effectively 

remain “totally foreclosed” even without § 143C-6-5.6(b1) in place. Compl. ¶ 75. Thus, the relief 

Plaintiffs request would not redress any injury allegedly caused by the challenged law. 
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Moreover, even if other laws or practices did not independently prohibit surgical gender 

transition procedures, Plaintiffs have not alleged suffering an injury caused by § 143C-6-5.6(b1) 

because they have not demonstrated their particular eligibility for such procedures, even under 

their preferred treatment protocols. “Since the adoption and enactment of the HB805 statute, no 

Plaintiff has requested any referrals for evaluation for gender affirming surgery.” Campbell Decl. 

¶ 8. Plaintiffs themselves claim that “[d]etermination of what constitutes medically necessary care 

requires individualized assessments of patient needs.” Compl. ¶ 112. But they do not identify any 

medical professional who has individually assessed each Plaintiffs’ “medical, psychological, or 

behavioral health needs” and determined that a specific surgical gender transition procedure is 

currently or imminently medically necessary for any particular Plaintiff. Id. ¶ 114. 

In the absence of such evidence, Plaintiffs are merely speculating about whether surgical 

gender transition procedures might be medically necessary for them. Desiring a surgery does not 

make it medically necessary. For example, while Plaintiffs state that Plaintiff “Izzard continues to 

need accommodations including top surgery to treat . . . gender dysphoria,” Id. ¶ 16, Izzard’s desire 

for a double mastectomy is merely a long-belated “birthday gift to myself” that appears to predate 

Izzard’s incarceration and diagnosis of gender dysphoria. Izzard Decl. ¶¶ 7, 14. Plaintiffs have not 

and cannot establish that they currently or imminently “will require” such “surgery to treat their 

gender dysphoria,” even under their preferred protocols, and thus lack standing for this additional 

reason. PI Mot. at 1, DE20. As with the speculative discontinuation of cross-sex hormones, 

Plaintiffs’ “fear” and conjecture about the possibility of being denied a medically necessary 

surgical gender transition procedure does not suffice for Article III standing. Compl. ¶ 75. 

C. No Plaintiff has standing to obtain relief for the puberty-blocking drugs restriction. 

While Defendants do not understand Plaintiffs to be challenging the puberty-blocking 
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drugs funding restriction in particular, see id. ¶¶ 2, 59 (citing this restriction only when quoting 

the challenged subsection), Plaintiffs would lack standing to challenge it or to obtain relief that 

extends to that portion of § 143C-6-5.6(b1), see TransUnion LLC, 594 U.S. at 431 (requiring 

standing “for each form of relief” that plaintiffs seek). The complaint does not identify any Plaintiff 

who seeks, receives, or has been denied puberty-blocking drugs. That makes sense because 

puberty-blocking drugs only include drugs “when used to delay or suppress pubertal development 

in children for the purpose of assisting an individual with a gender transition.” N.C. GEN. STAT. 

§ 90-21.150(10) (emphasis added). Plaintiffs are not children. See Compl. ¶¶ 12–16 (all Plaintiffs 

at least 38 years old). However, Plaintiffs’ requested declaratory and injunctive relief appears to 

run against “Section 3(b1) of HB805” as a whole. Id. Prayer for Relief B.–C. Accordingly, 

Legislative Defendants ask the Court to dismiss the complaint to the extent Plaintiffs seek relief 

that would extend to the puberty-blocking drugs provision in § 143C-6-5.6(b1).  

D. Plaintiffs’ claims are otherwise unripe. 

Plaintiffs’ claims are otherwise unripe, especially to the extent they involve future changes 

in cross-sex hormone treatment or denial of as-yet unrequested surgeries. “The question of whether 

a claim is ripe turns on the fitness of the issues for judicial decision and the hardship to the parties 

of withholding court consideration.” South Carolina, 912 F.3d at 730 (quotation omitted).  

The Court should not entangle itself “in abstract disagreements over” whether NCDAC 

might or might not stop providing cross-sex hormones to Plaintiffs. Wild Va., 56 F.4th at 295. A 

claim based on “fear” that such “care could be discontinued,” Compl. ¶ 75, “rests upon contingent 

future events that may not occur as anticipated, or indeed may not occur at all,” South Carolina, 

912 F.3d at 730. It is unknown whether Plaintiffs’ conditions might change in ways that might 

impact their current treatment. The claim would have to be litigated entirely in the abstract.  
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Similarly, Plaintiffs’ claim against the surgery funding restriction is mostly based on “fear” 

about future denials of “any surgical intervention” they might seek. Compl. ¶ 75. Surgical gender 

transition procedures potentially encompass a wide range of procedures. See, e.g., N.C. GEN. STAT. 

§ 90-21.150(6), (9) (identifying procedures such as penectomy, orchiectomy, vaginoplasty, 

vulvoplasty, phalloplasty, hysterectomy, liposuction, voice surgery, hair reconstruction, and 

mastectomy). Yet the complaint identifies only “top surgery” (double mastectomy) for Plaintiff 

Izzard, Compl. ¶ 108, vulvoplasty for Plaintiff Inscoe, id. ¶ 88, and an unidentified surgery for 

Plaintiff Frazier, id. ¶ 98. Rather than limiting the claim against the surgery funding restriction to 

particular surgeries that NCDAC has denied, Plaintiffs bring a claim in the abstract about any 

surgical gender transition procedure that Plaintiffs “may require” in the future. Id. Prayer for Relief 

A. The parties would have to litigate in the abstract about the majority of the surgeries covered by 

the funding restriction, without knowing which ones Plaintiffs might want in the future. Plaintiffs 

thus cannot carry their burden “to demonstrate that the claim is ripe.” Wild Va., 56 F.4th at 293. 

Plaintiffs can complain of no “hardship . . . of withholding court consideration.” South 

Carolina, 912 F.3d at 730. As explained above, all Plaintiffs are receiving cross-sex hormones, 

and preexisting NCDAC policy and a separate law unchallenged in this case already prohibited 

surgical gender transition procedures. Nevertheless, Plaintiffs took over half a year to challenge 

§ 143C-6-5.6(b1) and only challenge that one statutory subsection. Their claims are not urgent. 

II. Plaintiff Frazier Brings Duplicative Litigation. 

Unmentioned in the complaint is the judicially noticeable fact that Plaintiff Frazier has 

preexisting litigation in the Middle District of North Carolina against NCDAC, the Secretary of 

NCDAC, Dr. Campbell, and other NCDAC officials about NCDAC’s refusal to provide Plaintiff 

Frazier with surgical gender transition procedures. See Frazier v. NCDAC, No. 1:24-cv-956, 

Compl., Doc. 1 (M.D.N.C. Nov. 18, 2024) (attached as Ex. 2); Frazier v. NCDAC, No. 1:24-cv-
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956, Am. Compl., Doc. 47-1 (M.D.N.C. June 5, 2025) (attached as Ex. 3). After the enactment of 

§ 143C-6-5.6(b1), Plaintiff Frazier has attempted to have the Middle District consider the 

“Questions of Complaint as to . . . whether North Carolina’s DAC’s process/implementation of 

policy for medical review for medical necessity of gender affirming surgery for inmates suffering 

gender dysphoria violates the Eighth Amendment” and “whether North Carolina’s House Bill 805 

is constitutional, when it bans all gender surgical interventions of gender dysphoria diagnosed 

DAC inmates in Adult Corrections.” Frazier v. NCDAC, No. 1:24-cv-956, Pl.’s Resp. at 7–8, Doc. 

70-1 (M.D.N.C. Sep. 15, 2025) (attached as Ex. 4). Thus, at least for the surgical gender transition 

procedure restriction, Plaintiff Frazier’s participation here is duplicative of preexisting litigation. 

“As between federal district courts, . . . the general principle is to avoid duplicative 

litigation.” Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976). 

“Plaintiffs have no right to maintain two separate actions involving the same subject matter at the 

same time against the same defendants.” Nicholson v. Clarke, No. 1:13-cv-1397, 2013 WL 

12099299, at *1 (E.D. Va. Nov. 20, 2013) (cleaned up and quotation omitted), aff’d, 564 F. App’x 

44 (4th Cir. 2014). This Court’s approach to duplicative litigation is to dismiss the claims in the 

later-filed action. See, e.g., Huff v. Bullis, No. 1:24-cv-53, 2024 WL 1122056, at *3 (W.D.N.C. 

Mar. 14, 2024); Dale v. N.C. Dep’t of Pub. Safety, No. 1:22-cv-259, 2023 WL 322548, at *3 

(W.D.N.C. Jan. 18, 2023). For example, when the plaintiff in Dale brought Eighth Amendment 

claims against defendants that were “overlapping and duplicative” of “a claim of cruel and unusual 

punishment under the Eighth Amendment” “in a previously-filed action,” the Court dismissed the 

claims against those defendants. 2023 WL 322548, at *3–4.  

The Court should not allow Plaintiff Frazier to sue the same official capacity State 

Defendants in two different federal courts, especially to the extent Plaintiff Frazier alleges the 

Case 3:26-cv-00098-SCR-WCM     Document 32-1     Filed 05/07/26     Page 20 of 34



15 
 

NCDAC’s denial of surgical gender transition procedures violates the Eighth Amendment. 

III. Plaintiffs Failed to Exhaust Administrative Remedies. 
 

Even if Plaintiffs could establish subject-matter jurisdiction, which they cannot, the Court 

should still grant Legislative Defendants judgment on the pleadings regarding (1) the cross-sex 

hormones funding restriction for all Plaintiffs because no Plaintiff exhausted administrative 

remedies regarding their current prescription of cross-sex hormones; and (2) the surgical gender 

transition procedure funding restriction for at least Plaintiffs Kwiatkowski, Snuggs, and Izzard 

because they do not allege filing any grievance regarding surgeries. 

The PLRA provides that “[n]o action shall be brought with respect to prison conditions 

under section 1983 of this title, or any other Federal law, by a prisoner confined in any jail, prison, 

or other correctional facility until such administrative remedies as are available are exhausted.” 42 

U.S.C. § 1997e(a). The “exhaustion requirement applies to all inmate suits about prison life.” 

Porter v. Nussle, 534 U.S. 516, 532 (2002). “There is no question that exhaustion is mandatory 

under the PLRA and that unexhausted claims cannot be brought in court.” Jones v. Bock, 549 U.S. 

199, 211 (2007). Futility is not an exception to the PLRA’s exhaustion requirement. See Booth v. 

Churner, 532 U.S. 731, 741 n.6 (2001); Reynolds v. Doe, 431 F. App’x 221, 222 (4th Cir. 2011). 

While exhaustion is, of course, styled an “affirmative defense,” Jones, 549 U.S. at 216, 

requiring exhaustion is the default rule of the PLRA, so once exhaustion is raised, it is Plaintiffs 

who seek departure from the ordinary rule, see Porter, 534 U.S. at 524 n.4. Accordingly, most 

circuits require that, “upon a showing by defendants that an administrative remedy procedure 

existed on paper, the burden shifts to the inmate to show that the remedies were in reality 

unavailable.” Obataiye-Allah v. Faust, No. 5:22-ct-3079, 2023 WL 5964938, at *8 (E.D.N.C. Aug. 

15, 2023), report and recommendation adopted, No. 5:22-ct-3079, 2023 WL 5962252 (E.D.N.C. 
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Sep. 13, 2023). The Fourth Circuit has “implicitly required plaintiffs to put on some evidence 

about availability of the administrative remedy process.” Id. at *8 (collecting cases). Here, “even 

taking the evidence in the light most favorable to the” Plaintiffs, they have at least failed to allege 

“sufficient evidence to find that the administrative remedy process was unavailable to” them “at 

the time” they “filed the instant suit.” Id. at *9. By failing to exhaust their administrative remedies, 

Plaintiffs have “deprived the court of the ability to evaluate the impact of” § 143C-6-5.6(b1) on 

the specific medical needs of the five Plaintiffs. Id. at *13. Especially before certification of a class 

action, each Plaintiff must adequately allege exhaustion. See Hallinan v. Scarantino, No. 5:20-ct-

333, 2022 WL 945590, at *13 (E.D.N.C. Mar. 29, 2022). 

A. All Plaintiffs failed to exhaust administrative remedies for cross-sex hormones. 

Plaintiffs failed to allege that they exhausted their administrative remedies regarding the 

hormone treatments they have been receiving for months before filing suit. The complaint includes 

a vague and conclusory allegation that “at least one Plaintiff has fully exhausted their 

administrative remedies regarding the implementation and enforcement of HB805.” Compl. ¶ 26. 

While Plaintiffs do not identify whom “at least one Plaintiff” encompasses, they allege that two 

Plaintiffs—Inscoe and Frazier—filed grievances after the enactment of the challenged law. See id. 

¶¶ 88, 97–99. The alleged grievances for those two Plaintiffs, however, do not establish that any 

Plaintiff exhausted their administrative remedies regarding the prescription of cross-sex hormones. 

Plaintiff Inscoe alleges filing a grievance in September 2025 only “to check on the status 

of [Inscoe’] long-pending request for gender-affirming surgery (vulvoplasty).” Id. ¶ 88. Plaintiff 

Inscoe did not allege filing a grievance about the provision of cross-sex hormones, which were 

never discontinued for Plaintiff Inscoe. See id. ¶ 87. Indeed, Plaintiff Inscoe’s grievance was filed 

before a doctor “reevaluated” Inscoe in December 2025 and “allowed [Inscoe] to keep [Inscoe’s] 
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hormone prescription.” Id. In any case, Plaintiff Inscoe will need some level of exogenous 

hormones regardless of gender dysphoria treatment because Inscoe “underwent a gonadectomy” 

in 2022, id. ¶ 13, that leaves Plaintiff Inscoe without “naturally circulating sex hormones,” id. ¶ 

48; see also id. ¶ 86 (alleging “[p]ost-gonadectomy, Ms. Inscoe’s testosterone levels decreased 

significantly”). The complaint is devoid of any allegation that Plaintiff Inscoe’s current hormone 

regimen is medically inadequate to address the lack of gonads or alleged gender dysphoria. 

Similarly, Plaintiff Frazier alleges filing two different grievances that both predate the 

continuation of Plaintiff Frazier’s cross-sex hormones in September 2025. See id. ¶¶ 97–100. The 

first grievance was filed “[o]n or about August 14, 2025,” and was allegedly about how Plaintiff 

Frazier “was experiencing withdrawal symptoms such as nausea, hot flashes, and mood swings as 

a result of” cross-sex hormones being discontinued around August 1, 2025, and “requested that 

[Frazier’s] hormone therapy medication be provided.” Id. ¶¶ 96–97. The complaint does not 

include any allegation that this August 14, 2025 grievance was rejected or that Plaintiff Frazier 

appropriately appealed any rejection. To the contrary, Plaintiffs allege that “[i]n early September, 

Ms. Frazier’s hormone therapy was continued,” exactly as Plaintiff Frazier had requested. Id. ¶ 

100. Plaintiff Frazier’s second grievance, in contrast, expressed “concern” about “the surgery that 

[Frazier] has requested.”  Id. ¶ 98. Again, the August 30, 2025 grievance was filed before Plaintiff 

Frazier’s cross-sex hormones were continued in September 2025. Id. ¶ 100. 

The four corners of Plaintiffs’ complaint establish that an NCDAC grievance process is 

available to Plaintiffs,1 yet Plaintiffs make no allegation that might explain why they have not 

 
1 The NCDAC policy establishing its administrative grievance process is also readily available 
online at Divisions of Institutions Policy & Procedure G.0300, NCDAC (Oct. 1, 2023), 
https://perma.cc/NAZ4-39YE. The Fourth Circuit “routinely take[s] judicial notice of information 
contained on state and federal government websites.” United States v. Garcia, 855 F.3d 615, 621 
(4th Cir. 2017). 
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grieved their current cross-sex hormone regimens. This is not an instance where Plaintiffs have 

made “a compelling case” that the grievance process would present them with “a simple dead end.” 

Obataiye-Allah, 2023 WL 5964938, at *13 (quoting Griffin v. Bryant, 56 F.4th 328, 338 (4th Cir. 

2022)). To the contrary, Plaintiffs’ failure to exhaust ignores that NCDAC has continued to provide 

cross-sex hormones to each Plaintiff after individual evaluation and leaves the Court with 

inadequate information about how State Defendants’ provision of cross-sex hormones supposedly 

constitutes cruel and unusual punishment of Plaintiffs. Cf. Jones v. N.C. Prisoners’ Lab. Union, 

Inc., 433 U.S. 119, 130 n.6 (1977). “[E]xhaustion promotes efficiency” and “gives an agency an 

opportunity to correct its own mistakes with respect to the programs it administers before it is 

haled into federal court, and it discourages disregard of the agency’s procedures.” Woodford v. 

Ngo, 548 U.S. 81, 89 (2006) (cleaned up and quotation omitted).  

Without exhausting their administrative remedies, Plaintiffs ask the Court to speculate 

about how, if Plaintiffs were to grieve their cross-sex hormone regimens, the State Defendants 

might handle such grievances. The PLRA does not allow Plaintiffs to ignore that administrative 

process. Therefore, the Court should grant judgment on the pleadings to the extent Plaintiffs 

attempt to assert a claim against the cross-sex hormone prohibition in § 143C-6-5.6(b1). While 

Plaintiffs lump all of their claims together into a single “claim for relief,” Compl. at 23, the 

cross-sex hormone funding provision is distinct from the surgical gender transition procedure 

funding provision. “[I]f a complaint contains both good and bad claims, the court proceeds with 

the good and leaves the bad” by dismissing each Plaintiff’s claim that was not exhausted. Jones, 

549 U.S. at 221–22. No Plaintiff has adequately exhausted regarding cross-sex hormones, so those 

claims should be dismissed in their entirety.  
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B. Most Plaintiffs failed to exhaust administrative remedies for surgical procedures. 

The Court should also grant Legislative Defendants judgment on the pleadings for 

Plaintiffs Kwiatkowski, Snuggs, and Izzard to the extent they attempt to challenge the surgical 

gender transition procedure funding restriction in § 143C-6-5.6(b1). Those three Plaintiffs do not 

allege making any grievance about surgeries. Indeed, Plaintiffs Kwiatkowski and Snuggs do not 

allege desiring or needing any particular surgical gender transition procedure. See Compl. ¶¶ 12, 

14, 77–85, 89–95. Although Plaintiff Izzard claims to “continue[] to pursue top surgery,” id. ¶ 108, 

the complaint includes no allegation that Plaintiff Izzard exhausted administrative remedies.   

That grievances might have been futile makes no difference under the PLRA. See Booth, 

532 U.S. at 741 n.6; Reynolds, 431 F. App’x at 222. To be sure, both § 143C-6-5.6(b) and § 143C-

6-5.6(b1) prohibit NCDAC from funding surgical gender transition procedures, which 

definitionally encompasses surgeries “for the purpose of effecting a gender transition.” N.C. GEN. 

STAT. § 90-21.150(11). But NCDAC has allegedly performed surgeries that Plaintiffs requested 

when some purpose existed besides treatment of gender dysphoria. See, e.g., Compl. ¶ 12 (“In 

2025, Mr. Kwiatkowski underwent a successful hysterectomy, unrelated to . . . gender dysphoria 

diagnosis.”); id. ¶ 13 (Plaintiff Inscoe “underwent a gonadectomy” in 2022.); id. ¶ 16 (For Plaintiff 

Izzard, NCDAC “approved a hysterectomy surgery for non-gender affirming reasons in May 

2021.”). The failure of Plaintiffs Kwiatkowski, Snuggs, and Izzard to exhaust their grievances for 

whatever surgeries they seek prevents NCDAC from evaluating their requests, determining the 

purpose for each requested surgery, and making a determination specific to each requested surgery. 

Even if NCDAC might have ultimately rejected such grievances, that does not excuse Plaintiffs’ 

failure to comply with the PLRA. 

Accordingly, the claims of Plaintiffs Kwiatkowski, Snuggs, and Izzard should be dismissed 

Case 3:26-cv-00098-SCR-WCM     Document 32-1     Filed 05/07/26     Page 25 of 34



20 
 

to the extent they attempt to challenge the surgery funding restriction in § 143C-6-5.6(b1). 

Additionally, those three Plaintiffs should be completely dismissed from the case because they 

also did not adequately grieve NCDAC’s provision of cross-sex hormones to them, so they have 

no claim remaining. While Legislative Defendants do not at this time seek dismissal of the other 

two Plaintiffs for failure to exhaust administrative remedies for surgeries, they expressly reserve 

the right to develop their arguments on exhaustion further based on discovery. 

IV. Plaintiffs Fail To State an Eighth Amendment Claim. 

Even if Plaintiffs could establish subject-matter jurisdiction, which they cannot, and even 

if Plaintiffs had all exhausted their administrative remedies, which they did not, the Court should 

still grant Legislative Defendants judgment on the pleadings because Plaintiffs failed to state a 

claim for the violation of the Eighth Amendment.  

The “Eighth Amendment inquiry proceeds in two parts: whether” Plaintiffs’ treatment in 

prison “inflict[s] harm that is, ‘objectively, sufficiently serious’ to deprive prisoners of ‘the 

minimal civilized measure of life’s necessities’ and whether officers subjectively acted with 

‘deliberate indifference to inmate health or safety’ because they knew of but disregarded the 

inhumane treatment.” Thorpe v. Clarke, 37 F.4th 926, 933 (4th Cir. 2022) (quoting Farmer v. 

Brennan, 511 U.S. 825, 834 (1994)).2 Plaintiffs’ Eighth Amendment claim fails at both parts. 

A. Plaintiffs’ course of treatment is not objectively medically unacceptable. 

Plaintiffs have failed to adequately allege that NCDAC is objectively denying them “the 

minimal civilized measure of life’s necessities.” Farmer, 511 U.S. at 834 (majority).  

To start, Plaintiffs’ complaint neither cites their medical records nor identifies any medical 

 
2 Legislative Defendants expressly reserve (1) the right to contest whether the Eighth Amendment 
extends to conditions of confinement rather than punishment imposed by judges or juries, see 
Farmer, 511 U.S. at 859–60 (Thomas, J., concurring in the judgment), and (2) the right to develop 
their arguments on the merits of Plaintiffs’ claims based on discovery. 
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professional who asserts, after personally conducting the sort of “individualized assessment” that 

Plaintiffs allege is required to determine “what constitutes medically necessary care,” Compl. 

¶ 112, that a different course of cross-sex hormones or a particular surgical gender transition 

procedure is currently or imminently a “medical necessity” for any particular Plaintiff, Bowring v. 

Godwin, 551 F.2d 44, 47–48 (4th Cir. 1977). Plaintiffs cannot plausibly state that NCDAC’s 

treatment of Plaintiffs is objectively cruel and unusual when they have not alleged facts that are 

required for a determination of medical necessity. 

Ignoring the “fierce scientific and policy debates about the safety, efficacy, and propriety 

of medical treatments in” the “evolving field” of how to treat gender dysphoria, Skrmetti, 605 U.S. 

at 525; see also id.at 503–05, 524–25 (describing developments); id. at 536–46 (Thomas, J., 

concurring) (same), Plaintiffs insist that the WPATH Standards of Care and Endocrine Society 

Guidelines are adequate to allege objectively cruel and unusual punishment. After Skrmetti, court 

after court has agreed that inmates do not have “a clearly established right to a specific course of 

gender-dysphoria treatment, including hormone therapy and sex-reassignment surgery.” Clark v. 

Valletta, 157 F.4th 201, 212 (2d Cir. 2025); see, e.g., Porter v. McCurdy, No. 25-7020, 2026 WL 

472976, at *1 (10th Cir. Feb. 19, 2026) (rejecting Eighth Amendment claim for “preferred gender 

affirming care—injections and surgery”); Marcum v. Crews, No. 25-5840, Doc. 26 at 5 (6th Cir. 

Oct. 23, 2025) (per curiam) (use of “cognitive therapy” instead of inmate’s preferred “hormone 

therapy” was not “so inadequate as to shock the conscience”) (attached as Ex. 5).  

Despite how Plaintiffs in this litigation and elsewhere have attempted to use them, the 

WPATH Standards of Care by their own terms are merely “suggestions” that do not establish when 

a particular gender transition procedure is medically necessary. See Boone v. Carvajal, No. 

6:21-cv-3053, 2024 WL 3052064, at *5, *12 (D.S.C. Feb. 5, 2024) (discussing the WPATH 
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Standards of Care also cited in Plaintiffs’ complaint), report and recommendation adopted, 2024 

WL 3052046 (D.S.C. May 3, 2024), aff’d, No. 24-6588, 2025 WL 1098543 (4th Cir. Apr. 14, 

2025) (per curiam). Likewise, the Endocrine Society Guidelines disclaim attempting to establish 

a standard of care. See Marcum v. Crews, No. 5:25-cv-238, 2025 WL 2630922, at *8 (E.D. Ky. 

Sep. 12, 2025); see also Wylie C. Hembree et al., Endocrine Treatment of Gender-

Dysphoric/Gender-Incongruent Persons: An Endocrine Society Clinical Practice Guideline, 102 

J. OF CLINICAL ENDOCRINOLOGY & METABOLISM 3869, 3895 (2017), available at 

https://perma.cc/A4QZ-T45D (“The guidelines should not be considered inclusive of all proper 

approaches or methods, or exclusive of others. The guidelines cannot guarantee any specific 

outcome, nor do they establish a standard of care. The guidelines are not intended to dictate the 

treatment of a particular patient.”).3 

Here, Plaintiffs allege that NCDAC has allowed all Plaintiffs to continue receiving their 

prescribed hormones, which has been “critical to” their “mental and physical health,” Compl. 

¶¶ 12–16, and that NCDAC has permitted at least some forms of social transition, e.g., id. ¶ 92. 

“[C]ourts within this circuit [the Fourth Circuit] have never held that” prison officials “must 

precisely follow the Standards of Care in their entirety to avoid being deliberately indifferent to a 

transgender inmate’s serious medical needs.” Boone, 2024 WL 3052064, at *12. At most, a few 

Plaintiffs are not receiving the surgical gender transition procedures they desire, even while they 

continue to receive their prescribed hormones. That is not enough to allege a deprivation of “the 

minimal civilized measure of life’s necessities.” Farmer, 511 U.S. at 834. 

 
3 Legislative Defendants cite these guidelines not because they agree with them but because 
Plaintiffs assert that “[t]hese clinical practice guidelines” are what should dictate treatment of 
Plaintiffs’ gender dysphoria. Compl. ¶¶ 43–44 & nn.8–9 (providing references for guidelines). 
These documents are “sufficiently incorporated by reference” in the complaint so they may be 
considered to disprove the complaint’s characterization of them. Jones, 835 F. Supp. 2d at 93. 
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The Fourth Circuit itself recently agreed that there are “rational” reasons for a State to 

exclude funding for surgical gender transition procedures, including for “treatment of gender 

dysphoria in adults.” Anderson v. Crouch, 169 F.4th 474, 491 & n.15 (4th Cir. 2026). If legislatures 

can constitutionally ban or withdraw funding for such procedures under the Fourteenth 

Amendment’s rational basis test, then prison officials do not run afoul of the Eighth Amendment 

by refusing to provide them. To hold otherwise would contradict the Supreme Court’s instruction 

that “mere allegations of malpractice” or “that a physician has been negligent” do not state a valid 

claim under the Eighth Amendment. Estelle v. Gamble, 429 U.S. 97, 105–06 & n.14 (1976). 

Even before Skrmetti, other circuit courts agreed that denying surgical gender transition 

does not constitute an Eighth Amendment violation. See, e.g., Gibson v. Collier, 920 F.3d 212, 

219–20 (5th Cir. 2019); Kosilek v. Spencer, 774 F.3d 63, 90 (1st Cir. 2014) (en banc). Plaintiffs 

might desire to remove physically health organs, e.g., Compl. ¶ 108, or to otherwise modify their 

bodies, e.g., id. ¶ 88. But such desires do not equate to “medical necessity” or establish that they 

are alleging anything more than “mere negligence, mistake or difference of opinion” about the 

treatment of gender dysphoria. Bowring, 551 F.2d at 48 (emphasis added). The State of North 

Carolina has a “right . . . to adopt a policy even upon medical matters concerning which there is 

difference of opinion and dispute.” Collins v. Texas, 223 U.S. 288, 297–98 (1912). Plaintiffs’ 

treatment is not even objectively unreasonable, so it cannot be objectively cruel and unusual. 

B. NCDAC did not subjectively know and ignore medical mistreatment. 

Because NCDAC is responsible for Plaintiffs’ treatment, the appropriate focus for the 

subjective prong is on the NCDAC officials. Cf. Marcum, No. 25-5840, Doc. 26 at 7 (looking 

solely to intent of prison officials, not to “the intent behind a law”). And when it comes to surgeries, 

Plaintiffs’ complaint is at war with itself on whether NCDAC officials “subjectively acted with 
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‘deliberate indifference to inmate health or safety’ because they knew of but disregarded the 

inhumane treatment.” Thorpe, 37 F.4th at 933 (quoting Farmer, 511 U.S. at 834). Plaintiffs readily 

acknowledge that Dr. Campbell’s longstanding “view on this issue” is that “gender-affirming 

surgery is never medically necessary for anyone.” Compl. ¶ 55. According to Plaintiffs, that view 

motivated NCDAC’s “de facto ban on gender-affirming surgery.” Id. In other words, Plaintiffs 

agree that Dr. Campbell and NCDAC did not “recognize[] that their actions were inappropriate 

under the circumstances.” Parrish v. Cleveland, 372 F.3d 294, 308 (4th Cir. 2004). Plaintiffs do 

not include any further allegations about the beliefs of Defendant Dismukes, so they cannot satisfy 

the subjective prong for their claim regarding surgical gender transition procedures. 

Plaintiffs cannot fix this pleading flaw by recasting their Eighth Amendment claim as more 

of a procedural due process right. As Plaintiffs allege, NCDAC believes that no patient—

regardless of “individualized assessments,” Compl. ¶ 110—medically needs to undergo a surgical 

gender transition procedure as a treatment for gender dysphoria. Plaintiffs no doubt want the Court 

to force NCDAC officials to change their views about surgeries, but that misses the point of the 

subjective test. The State Defendants simply do not believe that denying surgical gender transition 

procedures is “inhumane.” Thorpe, 37 F.4th at 933. That is a “rational” position to take in the 

fierce debates “about the efficacy and necessity of transgender surgeries.” Anderson, 169 F.4th at 

491–92 & n.15. Acting on that belief does not constitute medical mistreatment so extreme that it 

is beyond medical malpractice. See Estelle, 429 U.S. at 106. To the contrary, the standard of care 

in North Carolina is that surgical gender transition procedures are never medically necessary, 

whether they occur inside or outside prisons. See N.C. GEN. STAT. § 143C-6-5.6(b). 

For cross-sex hormones, Plaintiffs do not (and cannot) allege that NCDAC officials are 

treating Plaintiffs in a way they know is inhumane. Plaintiffs have all been receiving their 
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prescribed hormones for months before this lawsuit began in accordance with individualized 

evaluation. Compl. ¶¶ 83–84, 87, 94, 100, 106. The discontinuations of cross-sex hormones are all 

months in the past. Plaintiffs do not plausibly allege that the discontinuations will imminently 

recur. They merely “fear that their care could be discontinued.” Id. ¶ 75 (emphasis added). 

Nothing in the complaint suggests that State Defendants believe that compliance with the 

challenged law somehow requires them to act inhumanely toward Plaintiffs. Each Plaintiff has 

continued to receive hormones due to individualized concerns about “imminent physical harm.” 

N.C. GEN. STAT. § 143C-6-5.6(b1). Prescribing a “particular course of medical treatment” that 

“varies based on the individual needs of the patient” is what Plaintiffs allege gender dysphoria 

treatment requires. Compl. ¶ 39. The complaint does not identify any Plaintiff for whom the 

physical harm exception is not enough for them to continue receiving hormones. Rather than 

claiming their current hormone regimens constitute knowingly cruel and inhumane punishment by 

State Defendants, Plaintiffs readily acknowledge that their “[h]ormone therapy has been critical 

to” their “mental and physical health.” Compl. ¶¶ 12–16.  

The complaint’s allegations about unidentified inmates who might “request[] to initiate 

hormone therapy” for the first time are irrelevant because no Plaintiff is in that category. Compl. 

¶ 72. The subjective test cannot be approached in the abstract and without reference to allegations 

about NCDAC’s knowledge of its treatment of the five Plaintiffs. As no Plaintiff is or might 

imminently be in this category, this Court has no occasion to speculate about whether NCDAC 

would be deliberately indifferent in such hypothetical circumstances. 

CONCLUSION 

For the reasons stated above, the Court should grant Legislative Defendants judgment on 

the pleadings. 
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