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i 

CORPORATE DISCLOSURE STATEMENT 

I certify, pursuant to Federal Rule of Appellate Procedure 26.1 and 

Local Rule 26.1, that no appellant is in any part a publicly held 

corporation, a publicly held entity, or a trade association, and that no 

publicly held corporation or other publicly held entity has a direct 

financial interest in the outcome of this litigation.  

Dated:  May 4, 2026     /s/ Lindsay Vance Smith  
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JURISDICTIONAL STATEMENT 

The underlying lawsuit alleged claims under 42 U.S.C. section 1983 

and state law, including a free-speech claim arising under the North 

Carolina State Constitution. The trial court had original jurisdiction of 

this action under 28 U.S.C. sections 1331 and 1367.   

The trial court issued an order on February 4, 2026, denying certain 

Defendants’ motion to dismiss Plaintiffs’ state-law free-speech claim on 

grounds of sovereign immunity. Notice of Appeal was timely filed on 

March 5, 2024. 

This Court properly has jurisdiction over this appeal under 28 

U.S.C. section 1291, pursuant to the collateral order doctrine. See, e.g., 

Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 

139, 144-45 (1993) (holding denials of claims to Eleventh Amendment 

immunity are subject to review under collateral order doctrine). 

ISSUE PRESENTED 

Was the district court wrong when it concluded that Plaintiffs’ 

state-law constitutional claim against certain Defendants was not barred 

by sovereign immunity? 
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INTRODUCTION 

This case presents a straightforward question that is easily 

resolved by this Court’s recent precedent: Is a claim brought in federal 

court under North Carolina’s State Constitution barred by the State’s 

federal-law sovereign immunity? Under Global Innovative Concepts, LLC 

v. State, 105 F.4th 139 (4th Cir. 2024), the answer is “Yes.” 

Just like the district court in Global Innovative Concepts, the 

district court below misunderstood the distinction between a State’s 

immunity from suit under state law and the State’s constitutionally-

protected immunity from suit in federal court. As a result, the district 

court concluded that North Carolina Supreme Court precedent permitted 

Plaintiffs to bring their state constitutional claim in federal court. This 

conclusion was wrong, and the district court’s decision should be 

reversed. 
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STATEMENT OF THE CASE 

A. Plaintiffs refuse to comply with UNC-CH’s directions 

and are arrested.1 

 

In April 2024, Plaintiffs Laila Dames, Emily Rogers, Kathryn 

Newman, and Mathangi Mohanarajah participated in a protest on the 

campus of the University of North Carolina at Chapel Hill (“UNC-CH”), 

which involved establishing a tent encampment on campus, in violation 

of UNC-CH’s policies. JA066-JA067. After determining that the 

encampment was becoming increasingly disruptive to the campus 

community, officials at UNC-CH directed protesters to remove the tents 

and leave the area. JA067. UNC-CH officials and law enforcement 

officers also informed protesters that if they chose not to leave, they may 

be arrested. JA087-JA090; JA155. 

Plaintiffs were among protesters who chose not to leave. As a result, 

they were arrested and/or received trespass notices from UNC-CH’s 

 

1  The facts set forth below are drawn from the facts alleged in 

Plaintiffs’ amended complaint. Defendants reserve the right to contest 

the factual basis of any allegations at the appropriate point in this 

litigation. 
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campus.2 JA093-JA106. 

B. Plaintiffs sue individual officials and law enforcement 

officers. 
 

Plaintiffs brought suit in federal district court, naming thirteen 

individual UNC-CH officials and law enforcement officers as defendants 

in their individual and official capacities. JA066. They asserted claims 

under 42 U.S.C. section 1983 for the violation of their First Amendment, 

Fourth Amendment, and Fourteenth Amendment rights. JA128-JA140. 

They also asserted state-law claims for assault and battery against the 

officer defendants. JA142-JA144. 

Most pertinently to this appeal, Plaintiffs also alleged a free-speech 

claim under Article I, section 14, of the North Carolina State 

Constitution. Specifically, all Plaintiffs asserted this claim against the 

“University Defendants.”3 JA140-JA141. Plaintiff Mohanarajah also 

 
2  Plaintiff Mohanarajah was not arrested. She did, however, receive 

a trespass notice. 

3  In their Amended Complaint, Plaintiffs defined “University 

Defendants” as Defendants Roberts, Johnson, Rieckenberg, James, 

Holland, Twiddy, Spangenberg, Cook, and Bullett—all Defendants 

except the Defendant law enforcement officers. JA067. Although the 

district court defined this term differently, JA001-JA002, for ease of 

reference, in this brief “University Defendants” refer to those identified 

by Plaintiffs in their Amended Complaint.  
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purported to separately assert this claim against a subset of Defendants 

who were involved in a student disciplinary action taken against her. 

JA140.  

Plaintiffs claimed that their freedom-of-speech rights guaranteed 

by the North Carolina Constitution were violated when the University 

Defendants “prohibited them from engaging in protected activity in a 

public forum.” JA141.   

C. The district court declines to dismiss Plaintiffs’ state-

law free-speech claim. 

 

Defendants moved to dismiss Plaintiffs’ claims in their entirety, on 

multiple grounds. JA180-JA181. In particular, Defendants argued that 

any official capacity claims against them should be dismissed under 

Federal Rule of Civil Procedure 12(b)(1) because sovereign immunity 

bars claims against UNC-CH; the official-capacity claims against the 

named Defendants were in essence claims against UNC-CH; and North 

Carolina had not specifically waived immunity for claims against it in 

federal court. JA192-JA195.  

The district court granted Defendants’ motion to dismiss in part. 

JA001-JA054. With respect to the sovereign immunity analysis, the court 

correctly noted that the immunity protects “non-consenting States from 
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suit in federal court” and extends to governmental entities like UNC-CH. 

JA033. The court also noted that “[a]lthough a State may expressly waive 

its sovereign immunity, the Fourth Circuit has repeatedly held that the 

UNC institutions have not done so.” JA034. 

Nevertheless, with respect to Plaintiffs’ state-law constitutional 

claim, the district court relied on the North Carolina Supreme Court’s 

decision in Corum v. University of North Carolina, noting that “[t]he 

doctrine of sovereign immunity cannot stand as a barrier to North 

Carolina citizens who seek to remedy violations of their rights 

guaranteed by the Declaration of Rights.” JA035 (quoting 413 S.E.2d 276, 

291 (N.C. 1992)). In particular, the court pointed to Corum’s holding that 

“when there is a clash between these constitutional rights and sovereign 

immunity, the constitutional rights must prevail.” JA035 (quoting 

Corum, 413 S.E.2d at 292). The court thus held that “sovereign immunity 

does not bar Plaintiffs’ state constitutional claims against University and 

EEAC Defendants in their official capacities.” JA035. 

This appeal followed. 
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ARGUMENT 

Standard of Review 

 This Court reviews the denial of sovereign immunity de novo.  

Wright v. North Carolina, 787 F.3d 256, 261 (4th Cir. 2015). 

Discussion of Law 

The State’s sovereign immunity, which exists under our system of 

government and is confirmed by the Eleventh Amendment of the United 

States Constitution, bars Plaintiffs’ state-law constitutional claim 

against Defendants Roberts, Johnson, Rieckenberg, James, Holland, 

Twiddy, Spangenberg, Cook, and Bullett.4 The district court was wrong 

to conclude otherwise. 

I. The Constitution Preserves the State’s Sovereign 

Immunity.  

 

“A State’s sovereign immunity under federal law is ‘a fundamental 

aspect of the sovereignty which the States enjoyed before the ratification 

of the Constitution, and which they retain today.’” Global Innovative 

Concepts, 105 F.4th at 142 (quoting Alden v. Maine, 527 U.S. 706, 713 

 
4  The law enforcement officer defendants are not parties to this 

appeal. “Defendants” will thus only refer to the appellant defendants 

named above. 
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(1999)). That immunity, which is guaranteed in part by the Eleventh 

Amendment, prevents federal courts from hearing a suit brought against 

a nonconsenting State. See Allen v. Cooper, 589 U.S. 248, 254–55 (2020) 

(“[A] federal court generally may not hear a suit brought by any person 

against a nonconsenting State.”). 

A State may waive its sovereign immunity under federal law. See 

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 99 (1984). 

Nevertheless, “the principles governing whether a given act waives a 

State’s federal-law sovereign immunity are matters of federal law.” 

Global Innovative Concepts, 105 F.4th at 143 (emphasis added). 

“The test for determining whether a State has waived its immunity 

from federal-court jurisdiction is a stringent one.” Atascadero State Hosp. 

v. Scanlon, 473 U.S. 234, 241 (1985). A state does not “consent to suit in 

federal court merely by consenting to suits in courts of its own creation,” 

or by “stating its intention to sue and be sued,” or “even by authorizing 

suits against it in any court of competent jurisdiction.” Coll. Sav. Bank v. 

Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 676 (1999) 

(cleaned up). Indeed, the court must find “a clear declaration by the State 
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of its waiver . . . to be certain that the State in fact consents to suit.” Id. 

at 680 (emphasis retained). 

Accordingly, the State’s consent to suit in federal court must have 

been “unequivocally expressed.” Pennhurst, 465 U.S. at 99. Moreover, “a 

State’s constitutional interest in immunity encompasses not merely 

whether it may be sued, but where it may be sued.” Atascadero, 473 U.S. 

at 241 (emphasis retained). Thus, “to waive its sovereign immunity in 

federal court, a State must specify the State’s intention to subject itself 

to suit in federal court specifically—no general waiver will suffice.” 

Global Innovative Concepts, 105 F.4th at 143 (quoting Atascadaro, 473 at 

241) (internal quotation marks omitted) (emphasis retained).  

In other words, States “retain their immunity from suit in federal 

court absent ‘express language’ or ‘overwhelming implication’ that a 

State intends to ‘subject itself to suit in federal court’ specifically.” Id. at 

144 (quoting Atascadero, 473 U.S. at 240-41). Accordingly, the Supreme 

Court “consistently has held that a State’s waiver of immunity in its own 

courts is not a waiver of the Eleventh Amendment immunity in the 

federal courts.” Pennhurst, 465 U.S. at 99 n.9. 
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II. Global Innovative Concepts Confirms These Principles. 

 

In Global Innovative Concepts, this Court reaffirmed and further 

clarified these well-established rules. There, the plaintiff sued the 

Florida Division of Emergency Management for breach of contract in 

federal court. 105 F.4th at 141. The Division moved to dismiss on the 

ground of sovereign immunity, which the district court denied. Id. at 142.  

This Court reversed the district court’s decision. The Court 

specifically addressed an “apparent confusion” involving “the distinction 

between defenses or immunities that a defendant (including a State) may 

enjoy under state law and the federal-law protected sovereign immunity 

that States (and only States) enjoy from suit in federal and state court.” 

Id. (emphasis added). According to the Court, these “two categories are 

distinct.” Id. Indeed, “just because a person or entity has a defense or 

immunity under state law does not mean it can claim federal-law 

sovereign immunity.” Id. 

The Court confirmed the principle that states may waive their 

sovereign immunity. Id. at 143. However, the Court again drew a 

distinction between a state’s waiver of its state-law sovereign immunity 

from suit and waiver of its federal-law sovereign immunity. Id. 
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Specifically, “waivers of state-law created defenses or immunities are 

governed by state-law principles, and thus may not require the same 

‘express language or . . . overwhelming implication from the text’ that is 

needed to waive the sovereign immunity protected by federal law.” Id. 

(quoting Atascadero, 473 U.S. at 240) (emphasis added). 

Applying these distinctions, the Court concluded that the district 

court erred in rejecting the division’s claim of immunity. Id. at 144. As 

the Court noted, the district court’s error was “a familiar one: a  

failure to attend to the difference between whether a State has waived 

its state-law immunity from suit in state court and whether the State has 

waived its federal-law immunity from suit in federal court.” Id. 

The Court specifically rejected the district court’s conclusion that 

the State had waived its federal-law sovereign immunity based on 

Florida Supreme Court precedent stating sovereign immunity did not bar 

actions arising from the State’s breach of contract. Id. This reasoning 

“falter[ed]” because “[n]either the decision cited by the district court nor 

any Florida law authority that has been brought to [the Court’s] attention 

says the State waives its federal-law immunity from suit in federal court 

every time it makes a contract.” Id. 
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III. The State of North Carolina Has Not Waived Its Federal-

Law Immunity With Respect to the Claim Here. 

 

The facts here are almost identical to those in Global Innovative 

Concepts. Here, Plaintiffs sued individual employees of UNC-CH in their 

official capacity, claiming violations of North Carolina’s state 

constitution.5 JA140-JA142. And, here, those defendants moved to 

dismiss based on the State’s federal-law sovereign immunity. JA192-

JA195. And, finally, here the district court exhibited the same “familiar” 

“confusion” displayed by the district court in Global Innovative Concepts. 

JA035. 

Specifically, the district court here relied on a North Carolina 

Supreme Court case for the proposition that “[t]he doctrine of sovereign 

immunity cannot stand as a barrier to North Carolina citizens who seek 

to remedy violations of their rights guaranteed by the Declaration of 

Rights.” JA035 (quoting Corum, 413 S.E.2d at 291). But Corum did not 

discuss federal-law sovereign immunity—on the contrary, it discussed a 

 
5  The district court correctly held that “a suit against a state official 

in his or her official capacity is not a suit against the official but rather 

is a suit against the official’s office.” JA034 (quoting Will v. Mich. Dep’t 

of State Police, 491 U.S. 58, 71 (1989)). That holding is not disputed in 

this appeal. 
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state-law version of immunity that was “judge-made in North Carolina”; 

was “first adopted by the North Carolina Supreme Court in Moffitt v. 

Asheville, 103 N.C. 237, 9 S.E. 695 (1889)”; and had since been “firmly 

established” in North Carolina law. 413 S.E.2d at 291. The state Supreme 

Court was clear that this form of immunity “is not a constitutional right” 

but rather “a common law theory or defense” that the state court had 

established. Id. at 292. 

Consequently, when the Corum court concluded that immunity 

does not bar claims brought against the State under the North Carolina 

Constitution, its holding was specifically limited to state-law sovereign 

immunity—not, as relevant here, the sovereign immunity afforded to the 

States under our federal Constitutional scheme and confirmed by the 

Eleventh Amendment. In other words, while Corum may allow 

individuals to bring state constitutional claims against the State in state 

court, Corum says nothing about individuals’ ability to bring those claims 

in federal court. And Corum is certainly devoid of the “express language” 

or “overwhelming implication” required to waive the State’s federal-law 

immunity.   
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Under the principles expressed above, the district court was wrong 

to rely on Corum in concluding that Plaintiffs could assert their state 

constitutional claim against Defendants in federal court. Instead, under 

the clear guidance of Global Innovative Concepts, the district court 

should have dismissed this claim as barred by the State’s federal-law 

sovereign immunity. 

This Court recently applied Global Innovative Concepts in a similar 

case brought against the University of North Carolina. There, the district 

court made the same error in declining to dismiss state-law breach of 

contract and constitutional claims, on the grounds that the State had 

waived its immunity from suit in federal court. Doe v. Univ. of N.C. Sys., 

133 F.4th 305, 313-15 (2025). This Court reversed the district court, 

concluding that the State was entitled to sovereign immunity in federal 

court on the plaintiff’s state-law claims—including the plaintiff’s state-

law constitutional claim. Id. at 315. 

In another recent case, a panel of this Court applied similar 

principles to conclude that the State of Maryland’s waiver of sovereign 

immunity for certain tort actions did “not extend to claims filed in federal 

court.” Love v. Hogan, No. 22-1928, 2025 WL 763473, at *1 (4th Cir. Mar. 
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11, 2025). Accordingly, the panel concluded that the district court in that 

case had correctly dismissed state constitutional claims against the State 

of Maryland. Id. 

The state-law claim here is similarly barred by the State of North 

Carolina’s sovereign immunity.  

CONCLUSION 

 For the reasons set forth above, Defendants respectfully request 

that this Court reverse the district court’s denial of sovereign immunity 

on Plaintiffs’ state-law constitutional claim and render judgment for 

Defendants, thereby dismissing the state-law constitutional claim for 

lack of jurisdiction. 

 

Respectfully submitted,  

 
JEFF JACKSON    

      Attorney General 
 
/s/ Lindsay Vance Smith 
Lindsay Vance Smith 
Special Deputy Attorney General 
N.C. Bar No. 48085 
N.C. Department of Justice  
Post Office Box 629 
Raleigh, NC 27602 
(919) 716-6065 
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Counsel for Defendants 
 
 

May 4, 2026 
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REQUEST FOR ORAL ARGUMENT 

 Defendants respectfully request oral argument in this case.  This 

case presents important issues, and oral argument will aid the Court in 

its decisional process. 
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CERTIFICATE OF COMPLIANCE 

 

 I certify that this brief complies with the type-volume limitations of 

Fed. R. App. P. 32(a)(7)(B) because it contains 3,128 words, excluding the 

parts of the brief exempted by Fed. R. App. P. 32(f).  This brief complies 

with the typeface and type-style requirements of Fed. R. App. P. 32(a)(5) 

& (6) because it has been prepared in a 14-point, proportionally spaced 

typeface. 

 

/s/ Lindsay Vance Smith 
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CERTIFICATE OF SERVICE 

 I certify that on this 4th day of May, 2026, I filed the foregoing brief 

with the Clerk of Court using the CM/ECF system, which will 

automatically serve electronic copies on all counsel of record. 

/s/Lindsay Vance Smith 
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