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Introduction

North Carolina's appellate precedent is emphatically clear: a trial court's

jurisdiction to decide a Public Records Act case under Section 132-9(a) only attaches

after the mediation requirements it references have been completely satisfied. The

parties have not yet mediated this dispute; therefore, the Court does not have

jurisdiction to decide the merits of Plaintiffs' Public Records Act claim. Yet Plaintiffs

contend that Section 132-9(a)'s jurisdictional requirements are merely optional and

that they are entitled to have this Court decide the merits now. In particular,

Plaintiffs' Amended Motion for Summary Disposition demands that Defendants

produce the investigatory report of the University's School of Civil Life and

Leadership (the "SCiLL Report") for immediate in-camera review and demands the

Court issue an order declaring which portions of the SCiLL Report are subject to

disclosure under the Public Records Act or should be redacted the ultimate relief

requested in Plaintiffs' Complaint.

Even if this Court had jurisdiction, which Defendants dispute, Plaintiffs'

demand for summary disposition is procedurally improper. The Court should proceed

with the resolution of this case in accordance with the Rules of Civil Procedure as

required by North Carolina law. As such, Plaintiffs' Amended Motion for Summary

Disposition should be denied.
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Argument

I. This Court does not have jurisdiction to decide the merits until
Section 132-9(a)'s jurisdictional requirements are satisfied, and
Plaintiffs' pre-mediation request for summary disposition should be
denied.

Plaintiffs' Amended Motion for Summary Disposition is contrary to both the

Public Records Act and binding appellate precedent. Before a trial court has

jurisdiction to decide a Public Records Act claim, the parties must satisfy the

statutory requirements for jurisdiction set out in Section 132-9(a). Section 132-9(a),

in turn, cross-references Section 7A-38.3E to provide the procedure for mediation in

Public Records Act cases necessary to confer jurisdiction. The plain language of those

statutes and the case law interpreting them mandate mediation be completed before

the Court has jurisdiction to decide the merits ofPlaintiffs' Public Records Act claims.

A. Section 132-9(a) requires the parties to complete mediation
before jurisdiction attaches and that requirement has not been
satisfied here.

The Public Records Act allows any person denied access to public records to

"apply to the appropriate division of the General Court of Justice for an order

compelling disclosure or copying", but further provides that the court "shall have

jurisdiction to issue such orders [compelling disclosure or copying of public records]

if the person has complied with G.S. 7A-38.3E." N.C. Gen. Stat. § 132-9(a) (emphasis

added). Through this construction, the General Assembly conditioned the Court's

jurisdiction on completion of the statutorily mandated mediation process set forth in

Section 7A-38.3E.
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By using the “phrase ‘shall have jurisdiction to issue such orders’ in Section 

132-9(a) . . . [t]he General Assembly has given courts a ‘clear indication’ that the 

mandatory mediation requirements of Section 7A-38.3E are jurisdictional 

requirements that must be satisfied for the courts to have the power to adjudicate the 

dispute.” Tillet v. Town of Kill Devil Hills, 257 N.C. App. 223, 225–26 (2017) (Dietz, 

J.).  In North Carolina Bar & Tavern Ass’n v. Stein, the North Carolina Supreme 

Court stated Section 132-9(a)’s effect on the Court’s jurisdiction more simply: under 

“the plain language of the Public Records Act, failure to comply with mediation 

requirements deprives a court of jurisdiction.” 388 N.C. 149, 166 (2025).  

Plaintiffs make no attempt to show that jurisdictional-mediation requirements 

have been satisfied.  Nor could they.  Plaintiffs acknowledge that the parties have 

agreed to a mediator and a July 16, 2026 mediation date. (Pls.’ Amended Mot. ¶ 4.)  

So they instead offer the conclusory assertion that this matter may be summarily 

decided because mediation has been scheduled. (Pls.’ Amended Mot. ¶ 4.)  

Plaintiffs’ suggestion that merely scheduling mediation satisfies Section 132-

9(a)’s jurisdictional requirements does not pass muster.  Section 132-9(a)’s 

jurisdictional requirements are satisfied (absent waiver, which does not apply here) 

only after a mediator is appointed, mediation is attempted, and the results are 

reported to the Court. N.C. Bar & Tavern Ass’n, 388 N.C. at 166 (holding that 

mediation requirements were not satisfied because “the record does not contain any 

evidence that the parties agreed on a mediator, that one was appointed, that 

mediation was attempted, that waiver was appropriate, or that the court was notified 
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of the results of any mediation); see also N.C. Gen. Stat. 7A-38.3E(c), (f) (setting forth 

requirements for initiating mediation and reporting the results of “upon conclusion 

of mediation”).    

Until those jurisdictional requirements are met, the Court lacks jurisdiction to 

enter an order deciding whether the SCiLL Report, or portions thereof, is subject to 

disclosure under the Public Records Act. 

B. Section 7A-38.3E(h) does not permit Plaintiffs to circumvent 
Section 132-9(a)’s mediation requirement. 

Plaintiffs’ reliance on Section 7A-38.3E(h)’s “other remedies” provision to 

justify a pre-mediation summary disposition on the merits is likewise misplaced.  

Section 7A-38.3E(h) provides that “[n]othing in this section [prescribing the 

mediation requirements] shall prevent a party seeking production of public records 

from seeking injunctive relief or other relief, including production of public records 

prior to any scheduled mediation.”  N.C. Gen. Stat. § 7A-38.3E (emphasis added).  

The purpose of 7A-38.3E is to provide the procedure for the mediation of public 

records disputes both before a civil action under Chapter 132 is filed and after a civil 

action is filed under Chapter 132. N.C. Gen. Stat. § 7A-38.3E(a)–(b).  Section 7A-

38.3E(h)’s catchall statement allowing “other remedies” to remain unaffected by the 

Public Records Act mediation requirement cannot, as Plaintiffs contend, circumvent 

or nullify Section 132-9(a)’s jurisdictional requirement of completing mediation. 

The structure and relationship between the two statutes clearly signals the 

legislative intent. See DTH Media Corp. v. Folt, 374 N.C. 292, 299 (2020) (“The 

principal goal of statutory construction is to accomplish the legislative intent.”).  “[A] 
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litigant seeking to challenge the denial of access to public records ‘may apply to the 

appropriate division of the General Court of Justice for an order compelling 

disclosure or copying, and the court shall have jurisdiction to issue such orders if the 

person has complied with G.S. 7A-38.3E.’ ”  Tillett, 257 N.C. App. at 224 (quoting 

N.C. Gen. Stat. § 132-9(a) (emphasis added)).  Section 132-9(a) sets forth the basis 

for the court’s jurisdiction to grant the relief compelling inspection and disclosure of 

public records and cross-references Section 7A-38.3E, which spells out the procedure 

and requirements that must be followed before the court has jurisdiction to issue 

that relief.  Section 7A-38.3E does not provide an independent grant of jurisdiction 

nor does it authorize a court to order the production of public records.  Section 7A-

38.3E’s mediation completion is the key to unlocking the trial court’s jurisdiction 

under Section 132-9(a) to ultimately resolve a dispute for production of public 

records.  Only after the statutory mediation requirements are satisfied can the 

Plaintiffs avail themselves of Section 132-9(a)’s remedies.  

Plaintiffs’ construction of Section 7A-38.3E(h) would effectively rewrite Section 

132-9(a) to state that “the Court shall have jurisdiction to issue [orders compelling 

disclosure or copying] if the person has complied with G.S. 7A-38.3E[‘s mediation 

requirements], [unless the person moves for an order compelling disclosure or copying 

prior to mediation.]”  Plaintiffs’ novel construction would therefore not only 

eviscerate the General Assembly’s intent to create jurisdictional prerequisites to 

orders compelling disclosure or copying of public records, but it would also turn those 

requirements into mere surplusage.  That is contrary to all established rules of 



construction. See Folt, 374 N.C. at 300 ("Statutes in pari materia must be

harmonized to give effect, if possible, to all provisions without destroying the

meaning of the statutes involved." (quotation marks and citation omitted)); Burgess

v. Your House of Raleigh, Inc., 326 N.C. 205, 216 (1989) ("A statute must be

construed, if possible, so as to give effect to every provision, it being presumed that

the Legislature did not intend any of the statute's provisions to be surplusage."

(cleaned up) (quotation marks and citation omitted)).

At bottom, Plaintiffs' construction of TA-38.3E(h) cannot be squared with

Plaintiffs' request for ultimate adjudication on the merits of their claim. This

provision for "other remedies" cannot override the statute's jurisdictional

requirements to ultimately resolve a Public Records Act claim. Section 7A-38.3E(h)

is not a loophole for Plaintiffs to avoid compliance with their statutory mediation

requirements and this Court should not create one.

C. Plaintiffs' subjective view that mediation will be unsuccessful
is irrelevant.

Defendants anticipate Plaintiffwill argue that participating in the statutorily

required mediation will be fruitless, and therefore the Court should proceed on the

Amended Motion for Summary Disposition.1 But Plaintiffs' opinion about the

likelihood that mediation will resolve this matter does not supersede the requirement

that mediation take place. Ochsner v. N.C. Dep't ofRev., 268 N.C. App. 391, 394 n.2

1 The parties may consent to waive mediation. See N.C. Gen. Stat. § 7A-38.3E ("The parties to
the dispute may waive the mediation required by this section by informing the mediator of the parties'
waiver in writing." (emphasis added)). Defendants have not agreed to do so here, as they believe it
will, at Cca minimum, potentially narrow the issues the Court is asked to resolve at Summary Judgment.
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(2019) (noting that Plaintiffs’ subjective view of whether mediation would be “fruitful” 

did not affect the jurisdictional mediation requirements and that defendant was 

correct that mediation was required).   

II. Even if this Court had jurisdiction, Plaintiffs’ request for summary 
disposition is procedurally improper. 

While Plaintiffs request an “immediate hearing and summary disposition,” 

they provide no support that a “summary disposition”—a procedural vehicle Plaintiffs 

appear to have invented—is permissible under either the Public Records Act or the 

North Carolina Rules of Civil Procedure.  Public Records Act cases are regular civil 

actions and not special proceedings.  See Charns v. Brown, 129 N.C. App. 635, 637–

38 (1998) (“The fact that an action ‘brought pursuant to this section shall be set down 

for immediate hearing,’ . . . does not transform the civil action into a special 

proceeding.” (citation omitted)).  The Rules of Civil Procedure—and the process they 

provide—still apply.  Plaintiffs attempt to have this Court summarily decide the 

merits through a motion that has no basis in North Carolina law.  This Court should 

not permit Plaintiffs to proceed outside the bounds of the applicable rules. 

The SCiLL Report, or at least significant portions of it, is protected from 

disclosure as a public record under at least four exemptions to the Public Records Act: 

(1) the attorney-client protection under N.C. Gen. Stat. § 132-1.1(a); (2) the trial 

preparation materials protection under N.C. Gen. Stat. § 132-1.9; (3) the personnel 

file exemption under N.C. Gen. Stat. § 122-26; and (4) the personal information 

protected by N.C. Gen. Stat. § 55A-18-04(a).  If mediation fails to resolve this dispute, 

Defendants anticipate filing a motion for summary judgment on the docket along with 



an unredacted version of the SCiLL Report and Defendants' proposed redactions for

in camera review. This approach is not only consistent with the Rules of Civil

Procedure, but also the University's obligations under the Public Records Act (which

compels the University to separate confidential from nonconfidential material within

a public record) and the North Carolina Human Resources Act (which exempts

certain information related to employee personnel files from disclosure). In response,

Plaintiffs will have the opportunity to articulate their view of the law, to the extent

it differs from Defendants', and how the Court ought to apply those principles to the

SCiLL Report. Plaintiffs will, of course, need to show that there is no dispute that

each of them requested and were denied access to the SCiLL Report sufficient to give

them standing under Section 132-9(a).2 Through this process, the Court will be in

position to make its ultimate determinations with the benefit of input and argument

from both parties.

III. Plaintiffs' reliance on the Declaratory Judgment Act does not cure
these jurisdictional and procedural issues.

Plaintiffs brought a claim pursuant to North Carolina's Declaratory Judgment

Act, N.C. Gen. Sta. § 1-253 et. seg., seeking "an order . . finding and declaring that

the Defendants have violated the Public Records Law in failing to produce the

[SCiLL] Report, in whole or in part." Compl. J 13. Plaintiffs likewise cite to the

Declaratory Judgment Act in their Amended Motion for Summary Disposition, as if

it provides an independent basis for relief here. But Plaintiffs' invoking of the

2 In their answer, Defendants specifically denied that Plaintiffs DTH Media Corp., States
Newsroom, and Carolina Public Press, Inc. made the required request for the SCiLL report. (Answer
at 7, 9).
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Declaratory Judgment Act cannot cure the Motion’s deficiencies or confer jurisdiction 

for the Court to enter “summary disposition” in their favor. 

 Plaintiffs’ declaratory judgment claim is duplicative of, and contingent upon, 

their claim under the Public Records Act.  Indeed, this Court cannot resolve Plaintiffs’ 

claim for a declaratory judgment that Defendants violated the Public Records Act for 

failing to turn over the SCiLL Report without also resolving that exact substantive 

question under the Public Records Act—which it is prohibited from doing so at this 

time.  Where the Court does not have jurisdiction to consider the substantive claim, 

it is wholly improper for the Court to enter an order declaring that Defendants 

violated the Public Records Act.  Doing so would undermine the statutory mediation 

scheme the General Assembly imposed on plaintiffs seeking relief under the Public 

Records Act. 

 Moreover, even if the Declaratory Judgment Act provided the Court with 

jurisdiction to hear Plaintiffs’ Motion, the Court should deny the request because it 

duplicative of the substantive Public Records Act claims that cannot be resolved now.  

The Court may “refuse to render or enter a declaratory judgment or decree where 

such judgment or decree, if rendered or entered, would not terminate the uncertainty 

or controversy giving rise to the proceeding.  N.C. Gen. Stat. § 1.257.  This discretion 

particularly applies where the request for declaratory relief “is duplicative of a 

substantive cause of action” that the court will already address.  Meridian Renewable 

Energy LLC v. Birch Creek Dev., LLC, 2025 NCBC LEXIS 172, at *8–9 (N.C. Super. 

Ct. Dec. 29, 2025) (dismissing request for declaratory relief duplicative of other pled 



claims); Child Care Inc. v. LJ Schs. (Carolina), Inc., 2026 NCBC 35, at *25 (N.C.

Super. Ct. Feb. 6, 2026) ("Since Plaintiffs' claim for declaratory judgment is premised

upon the same facts, evidence, and arguments underlying the breach of contract

claim, Plaintiffs' claim for declaratory judgment also fails as a matter of law."); Oak

Grove Techs., LLC v. Seventh Dimension, LLC, 2025 NCBC LEXIS 111, at *29-30

(N.C. Super. Ct. Aug. 22, 2025) (dismissing in part declaratory judgment request that

was duplicative of a breach of contract cause of action that was also dismissed).

Plaintiffs' claims under the Public Records Act and Declaratory Judgment Act wholly

overlap. The Court should not enter a declaratory judgment that is duplicative of the

substantive claim that cannot yet be resolved.

Finally, the motion is nonetheless procedurally improper and cannot be

granted for that reason alone. Plaintiffs' claim for declaratory judgment, like

Plaintiffs' claims under the Public Records Act, are governed by the Rules of Civil

Procedure. N.C. R. Civ. P. 57 ("The procedure for obtaining a declaratory judgment

. shall be in accordance with these rules[.]"). Plaintiffs' motion for "summary

disposition" is not a procedural vehicle available under the Rules of Civil Procedures,

as discussed above.

Conclusion

Section 132-9(a) requires mediation be conducted before the Court has

jurisdiction to resolve the merits of the case the very relief requested in Plaintiffs'

Amended Motion for Summary Disposition. The mediation has not started, much

less completed, so the Court lacks jurisdiction to grant Plaintiffs' requested relief.
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More fundamentally, North Carolina law requires that this matter be resolved in

accordance with North Carolina's Rules of Civil Procedure. Plaintiffs' Motion for

Summary Adjudication lacks any basis in those Rules or North Carolina law,

generally and should be denied as procedurally improper.

This the 26th day of June, 2026.

WILLIAMS MULLEN

/s/ Wes J. Camden
Wes J. Camden
NC State Bar No. 33190
Lauren E. Fussell
NC State Bar No. 49215
Lewis H. Hallowell
NC State Bar No. 60710
301 Fayetteville Street, Suite 1700
Raleigh, North Carolina 27601
wcamden@williamsmullen.com
lfussell@williamsmullen.com
Thallowell@williaamsmullen.com
Telephone: 919-981-4000
Facsimile: 919 981-4300

Counsel for Defendants
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Certificate of Service

I certify that a copy of the foregoing Notice of Appearance was filed this day

using this Court's electronic filing system, which will automatically and electronically

serve all counsel of record, and emailed to Plaintiffs' counsel at the email addresses

below.

Michael J. Tadych
Hugh Stevens
Ashley N. Fox
Stevens Martin Vaughn & Tadych, PLLC
2225 W. Millbrook Road
Raleigh, NC 27612
Email: mike@smvt.com
Email: hugh@smvt.com
Email: ashley@smvt.com
Attorneys for Plaintiffs

This the 26th day of une, 2026.

/s/ Wes J. Camden
Wes J. Camden
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