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STATEMENT OF INTEREST OF THE JOHN LOCKE FOUNDATION

The John Locke Foundation (Locke) was founded in 1990 as an independent,
nonprofit think tank committed to individual liberty and limited, constitutional
government. Locke has opposed North Carolina’s Certificate of Need Law for many
years, not only because it is unconstitutional and violates the rights of North
Carolinians, but also because it directly harms patients, employers, insurers, and
taxpayers by making health care more expensive and less accessible. Locke has been
an intervenor in this case from the beginning, and we have filed amicus briefs at

every stage in the proceedings.

ISSUES PRESENTED

1. What does Ace Speedway mean for judicial review in general?
2. What does Ace Speedway mean for the present case on appeal?

3. What does Ace Speedway mean for the present case going forward?

INTRODUCTION

When it remanded this case for rehearing by a three judge panel, the North
Carolina Supreme Court “directed the trial court to” its decision in Kinsley v. Ace
Speedway Racing, Ltd., 386 N.C. 418, 904 S.E.2d 720 (N.C. 2024). Singleton v. N.C.
Dep’t of Health & Hum. Servs., 386 N.C. 597, 599, 906 S.E.2d 806, 808 (2024). If the
Superior Court Panel had followed that direction, this case would not be on appeal.

In his concurrence to the Supreme Court’s order denying Plaintiffs’ Motion for

Discretionary Review, Justice Dietz said he found the Superior Court Panel’s



handling of Ace Speedway in its Order granting Defendants’ Motion to Dismiss
“puzzling.” Order (19-7-June 2026), at *3 (Dietz, J., joined by Berger and Barringer,
JdJ., concurring).

Clearly, the Supreme Court thinks Ace Speedway is central to the disposition

of this case. This brief attempts to explain why.

ARGUMENT

I. What Does Ace Speedway Mean for Judicial Review in General?

During the second half of the 20t century, North Carolina’s courts adopted a
“tiers of scrutiny” approach to constitutional adjudication modeled on the one that had
previously been developed by the federal courts.2 Under North Carolina’s version of the
doctrine, the highest level of scrutiny was reserved for laws that infringe fundamental
rights. Clark v. Sanger Clinic, P.A., 142 N.C. App. 350, 357-58 (2001), 542 S.E.2d 668,
675 (2001). Such laws could only be upheld if the government could show they were
necessary to serve a compelling governmental purpose. The lowest level of scrutiny,
on the other hand, applied to laws that regulate ordinary economic activity. Such laws
were presumed to be constitutional unless they were plainly irrational. Id.

Whereas strict scrutiny required the courts to consider competing factual
allegations about the purpose of a contested law and alternative ways of
accomplishing that purpose, rational basis review required no factual enquiry at all.

If a court could conceive of a rational basis, or if the legislature was on record

2 See, Richard Dietz, Factories of Generic Constitutionalism, 14 Elon L.J. 1, 1-36
(2022).



asserting such a basis, the law was simply presumed to be constitutional, and—in the
absence of a factual enquiry—the plaintiffs had no way of rebutting that
presumption. Treating rational basis review as a virtually irrebuttable presumption
of constitutionality could lead to absurd results, and it has repeatedly done so in the
present case.

Like other courts before it, when the Superior Court Panel dismissed Dr.
Singleton’s Amended Complaint it made two assumptions. First, it assumed that, as a
species of economic regulation, the CON Law was subject only to minimal, rational
basis scrutiny. Second, it assumed that rational basis review is so deferential that—
notwithstanding the standard that courts otherwise apply to plaintiffs’ factual
allegations in 12(b)(6) proceedings—it could ignore Plaintiffs’ allegations of fact, accept
without question the legislative findings appended to the CON Law and Defendants’
other factual allegations, and dismiss Plaintiffs’ claims as a matter of law.

Neither of those assumptions made much sense. If Plaintiffs’ claims could be
dismissed with a hearing on the basis of those assumptions, it would mean that the
General Assembly had effectively nullified several express provisions of the state
constitution simply by appending a list of findings to a statute. Fortunately, Ace
Speedway precludes such an outcome by making two things clear. First, when courts
review motions to dismiss, they may not ignore plaintiffs’ factual allegations. Instead,
they must treat them as true. Second, rational basis review is the wrong standard for

constitutional claims like the ones Plaintiffs make in the present case.

II. What Does Ace Speedway Mean for the Present Case on Appeal?



In Ace Speedway, the Supreme Court reviewed a motion to dismiss under Rule
12(b)(6) of the North Carolina Rules of Civil Procedure. Early in the opinion, the court
notes, “In our system, we treat the initial allegations as true when assessing whether
the case can move forward at the outset. It is only after the parties have had the
opportunity to gather evidence—from each other, and from other parties with
knowledge about the case—that courts examine whether those allegations are true.”
1d. 420, 724. The court begins its analysis by noting, “This Court created Corum claims
because of the time-honored principle that where there is a right, there is a remedy.”
Id. at 423, 725 (citing Corum v. Univ. of N.C., 330 N.C. 761, 413 S.E.2d 266 (2024)). It
then explains that three criteria must be met in order to sufficiently allege a Corum
claim:

First, the complaint must allege that a state actor has violated the
claimant’s state constitutional rights. Second, the claim must be
“colorable,” meaning that the claim must present facts sufficient to
support an alleged violation of a right protected by the state constitution.
Third, there must be no other “adequate state remedy” for this alleged
constitutional violation. Id. 386 N.C. at 424, 904 S.E.2d at 726, citing
Deminski v. State Bd. of Educ., 377 N.C. 406, 412, 858 S.E.2d 788 (2021).
The court concludes that portion of its analysis by saying:

[A]t the motion to dismiss stage, whether a claim is “colorable”
focuses entirely on the allegations in the complaint. Those
allegations are “treated as true” and the Court examines whether

the allegations, if proven, constitute a violation of a right
protected by the North Carolina Constitution. Id.

In the present case Plaintiffs have very clearly satisfied the Deminski criteria.

As they document in their Brief, they have alleged that a state actor has violated their

rights under the state constitution. PI's. Br. 5, 6. The North Carolina Supreme Court



has disavowed the Defendants’ claim that Plaintiffs’ have another adequate state
remedy. Singleton, 386 N.C. at 599, 906 S.E.2d at 808. Most important of all, they
have alleged numerous facts which, if proven, constitute a violation of the their
constitutional rights. PI's. Br., 7-11 (summarizing facts from Plaintiffs’ Amended
Complaint and providing citations to the Record on Appeal).

The Superior Court Panel should have recognized all of that and dismissed
Defendants’ motion. Instead, despite having been specifically “directed” to Ace
Speedway, in its Order granting the Motion to Dismiss, the Panel ignored Plaintiffs’
allegations of fact and deferred instead to the Defendants’ allegations regarding, e.g.,
the findings of fact appended to the CON Law and the availability of ophthalmic
operating rooms in the relevant service area. (R. pp. 153-56)

Because Plaintiffs have very clearly met the Deminski criteria, and because the
Superior Court Panel clearly erred in nevertheless granting Defendants’ motion to

dismiss, this court should reverse and instruct the Panel to the merits phase.

III. What Does Ace Speedway Mean for the Present Case Going Forward?

Because it merely protects an economic right, under conventional tiers of
scrutiny doctrine, it might once have seemed appropriate to apply rational basis review
to Plaintiffs’ claim under the Fruits of Their Labor Clause. However, the plaintiff in
Ace Speedway also made a claim under the Fruits of Their Labor Clause, and the
Supreme Court did not apply rational basis. Nor, for that matter, did it mention tiers
of scrutiny doctrine or attempt to determine whether the clause protects a fundamental

right. Instead—citing text, precedent, and history—it said:



[T]o survive constitutional scrutiny under this clause, the
challenged state action must be reasonably necessary to promote
the accomplishment of a public good, or to prevent the infliction
of a public harm. This test involves a twofold inquiry: (1) is there
a proper governmental purpose for the statute, and (2) are the
means chosen to effect that purpose reasonable?

The first step in this inquiry requires the reviewing court to
1dentify the State’s actual purpose for the constraint on private
business activity. Initially, the State may simply assert that
purpose, without the need to “come forward with evidence”
proving that it is, indeed, the true purpose. But the plaintiff may
rebut that assertion with evidence demonstrating that the State's
asserted purpose is not the true one, and instead the State is
pursuing a different, unstated purpose. . . .

Simply put, courts assess Fruits of Their Labor Clause claims
based on the actual purpose of the state action, and that may not
always be the purpose initially put forward by the State.

Once the actual purpose of the challenged state action is
identified, the reviewing court must then assess whether that
purpose is a “proper governmental purpose.” Proper purposes are
those that “promote the accomplishment of a public good, or to
prevent the infliction of a public harm.” . ..

If the reviewing court determines that the challenged state action
serves a proper governmental purpose, the inquiry then reaches
the second stage: are the means chosen to effect that purpose
reasonable? The means used must be measured by balancing the
public good likely to result from their utilization against the
burdens resulting to the businesses being regulated.

This requires assessing two fact-specific questions—first, how
effective is the state action at achieving the desired public
purpose and, second, how burdensome is that state action to the
targeted businesses. The analysis then becomes “a question of
degree”—given all the options available to the state to advance
the governmental purpose, was it reasonable for the state to
choose this approach, with its corresponding benefits and
burdens? Ace Speedway, 386 N.C. 424-25, 904 S.E.2d 726-27
(2024)(citations and quotation marks omitted, emphasis added).



This is emphatically not rational basis review. On the contrary, as the
highlighted passages emphasize, it requires the court to make an impartial assessment
of facts at every stage. Significantly, this is not strict scrutiny either. Whatever else
Ace Speedway may portend for judicial review in North Carolina, it is clear that
rational basis and strict scrutiny are no longer the only options. Indeed, the Supreme
Court recently confirmed it is the case when it applied Ace Speedway’s reasonably
necessary test to a takings claim under the Law of the Land Clause. North Carolina
Bar and Tavern Association v. Stein, 388 N.C. 149, 164, 919 S.E.2d 684, 696 (2025).

In Ace Speedway, the Supreme Court specifically applied the reasonably
necessary standard to a claim under the Fruits of Their Labor Clause. That clearly
indicates that the Superior Court Panel should apply the reasonably necessary
standard when it hears Plaintiffs’ fruits of their labor claim on the merits. Similarly,
the fact that the Supreme Court applied the reasonably necessary test to a takings
claim under the Law of the Land Clause suggests that the Superior Court Panel should
apply the reasonably necessary test to Plaintiffs’ claim under the Law of the Land
Clause too.

That suggestion, moreover, is reinforced by the nature of the principles
expressed by those clauses. Like most sections of Article I, Sections 1 and 19 are broad
and abstract declarations of principle. Section 1 declares that all persons are endowed
with an inalienable right to, among other things, the enjoyment of the fruits of their
own labor. However, that right cannot be absolute. If it were, the state could not

collect taxes or impose any kind of health and safety regulations on economic actors.



As for Section 19, by its own terms it states that persons may sometimes be deprived
of life, liberty, and property as long as those deprivations are “by the law of the land.”
The upshot is that courts have no choice but to apply some sort of balancing test to
determine whether a specific regulation is a legitimate exercise of the police power or
one that violates the broad and abstract principles defined and affirmed by Sections
1 and 19. If reasonably necessary is the right standard for one of those sections, it is
almost certainly the right standard for the other. Indeed, it seems likely that
reasonably necessary will turn out to be the standard that applies to claims under most
of the sections of Article I that consist of broad and abstract declarations of principle.

Not every section of Article I is a broad and abstract declaration of principle,
however. Some impose specific and categorical restrictions on legislative and
executive power. Sections 32 and 34 are examples of that.

There are various standards that could be applied to laws that violate
categorical restrictions, and until the Supreme Court has occasion to consider a case
involving such a violation, it is impossible to say for certain what standard the
Superior Court Panel should apply when it eventually reviews Plaintiffs’ claims
under Sections 32 and 34 on the merits. Nevertheless, it is possible to identify the
range of possibilities.

The reasonably necessary standard that the Supreme Court applied in Ace
Speedway may be regarded as the minimum level of scrutiny for state actions that

allegedly violate express provisions of the state constitution. A law that violates a
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clear and categorical restriction on legislative power can hardly be subject to less
searching scrutiny than a law that infringes a vague and abstract principle.

At the other extreme, the text of Sections 32 and 34 suggests they were meant
to be applied without exception. Section 32 says, “No person or set of persons is
entitled to exclusive or separate emoluments or privileges ... but in consideration of
public services”; Section 34 says, “Perpetuities and monopolies ... shall not be allowed”
(emphasis added). If the prohibitions expressed in Sections 32 and 34 are, indeed,
absolute, Plaintiffs’ Motion for Summary Judgment on those claims should be
granted.

Still another option would be to apply something like the strict scrutiny that
applies to laws that infringe fundamental rights under conventional tiers of scrutiny
doctrine. Under that standard, some people might be entitled to exclusive privileges
and some monopolies might be allowed, but only if the government could show they
were necessary to serve a compelling governmental purpose.

When this case is finally heard on the merits, the parties will no doubt have
much to say about which of these options makes the most sense. The important thing
at present, however, is to allow that to happen. Article I, Section 18 of the North
Carolina Constitution declares that “every person for an injury done him ... shall have
remedy by due course of law; and right and justice shall be administered without
favor, denial, or delay.” Plaintiffs have been waiting for justice to be administered in

this case for more than six years. They have waited long enough.
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CONCLUSION

For the reasons stated above, this court should reverse the Superior Court Panel’s
decision to dismiss under Rule 12(b)(6) and instruct the court to hear Plaintiffs’

Complaint on the merits.

Respectfully submitted this the seventeenth day of July, 2026.

JOHN LOCKE FOUNDATION

Electronically submitted,
Jonathan D. Guze

N.C. State Bar No. 21016
4800 Six Forks Rd, Suite 220
Raleigh, NC 27609
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Fax: 919-821-5117

Email: jguze@lockehq.org
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