STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

WAKE COUNTY No. 20 CVS006358-910
NORTH CAROLINA BAR AND TAVERN
ASSOCIATION, et al.,

Plaintiffs, DEFENDANT’S BRIEF IN SUPPORT OF

MOTION TO DISMISS NCBATA’S
VS. CLAIM FOR LACK OF STANDING OR, IN
THE ALTERNATIVE, MOTION FOR

GOVERNOR JOSHUA H. STEIN, in his JUDGMENT ON THE PLEADINGS
official capacity as Governor of North (Rules 12(b)(1) and 12(c¢))
Carolina,

Defendant.

INTRODUCTION AND PROCEDURAL HISTORY

In the spring of 2020, the Governor of North Carolina issued a series of executive orders
to protect public health during the COVID-19 pandemic. Plaintiff North Carolina Bar and Tavern
Association (“NCBATA?”), representing a group of North Carolina bar owners, and many other
parties originally filed this action seeking declaratory and injunctive relief from certain executive
orders limiting the operation of its members’ bars as a public-health measure. Compl.

More than a year later, on October 26, 2021, after the challenged executive orders were
lifted, the Plaintiffs amended their Complaint to add, amongst others, a claim pursuant to Corum
v. Univ. of N.C., 330 N.C. 761, 413 S.E.2d 276 (1992). Plaintiffs’ Corum claim demanded
compensation for an alleged violation of their rights under the Fruits of Their Own Labor Clause
of the North Carolina Constitution. Second Am. Compl. 9 177.

The trial court dismissed all of Plaintiffs’ claims. The North Carolina Supreme Court
affirmed the dismissal of all but the Corum claim brought under the Fruits of Their Own Labor

Clause seeking compensation. North Carolina Bar and Tavern Association v. Stein, 388 N.C.
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149, 166-67, 919 S.E.2d 684, 697-98 (2025). The Supreme Court remanded that claim alone for
further proceedings. /d.

NCBATA lacks standing to pursue compensatory damages, the sole remaining relief
requested in this case. This Court should therefore dismiss NCBATA’s claim in its entirety.

STANDARD OF REVIEW

Defendant moves to dismiss NCBATA'’s claim pursuant to Rule 12(b)(1) for lack of
subject matter jurisdiction and, in the alternative, for judgment on the pleadings pursuant to Rule
12(c). A Rule 12(b)(1) motion to dismiss tests a court’s subject matter jurisdiction and may be
raised at any time. Hentz v. Asheville City Bd. of Educ., 189 N.C. App. 520, 522, 658 S.E.2d 520,
521-22 (2008). “Standing . . . is . . . properly challenged by a Rule 12(b)(1) motion to dismiss.”
Fuller v. Easley, 145 N.C. App. 391, 395, 553 S.E.2d 43, 46 (2001). “If a party does not have
standing to bring a claim, a court has no subject matter jurisdiction to hear the claim.” Estate of
Apple v. Commercial Courier Express, Inc, 168 N.C. App. 175, 177, 607 S.E.2d 14, 16 (2005).
“The plaintiff bears the burden of demonstrating subject matter jurisdiction.” Dillree v. Dillree,
287 N.C. App. 33, 38, 882 S.E.2d 354, 359 (2022).

A 12(c) motion for judgment on the pleadings is appropriate when the Court finds it
necessary to consider the content of the pleadings in reaching its decision. “After the pleadings
are closed, but within such time as not to delay the trial, any party may move for judgment on the
pleadings.” N.C.G.S. § 1A-1, Rule 12(c). A motion for judgment on the pleadings should be
granted if the movant clearly establishes that no material issue of fact remains to be resolved and
that the movant is entitled to judgment as a matter of law. Toomer v. Branch Banking & Trust
Co., 171 N.C. App. 58, 66, 614 S.E.2d 328, 334, disc. rev. denied, 360 N.C. 78, 623 S.E.2d 263

(2005). Standing is a question of law and so may be resolved on a motion for judgment on the



pleadings. Shearon Farms Townhome Owners Ass’n Il v. Shearon Farms Dev., 272 N.C. App.
643, 649, 847 S.E.2d 229, 234 (2020).
ARGUMENT

NCBATA lacks standing to pursue damages because it suffered no independent injury and
cannot establish associational standing on behalf of its members.

NCBATA lacks standing to pursue its remaining claim for compensatory damages.
“Standing refers to whether a party has a sufficient stake in an otherwise justiciable controversy
such that he or she may properly seek adjudication of the matter.” Fed. Point Yacht Club Ass’n v.
Moore, 233 N.C. App. 298, 303, 758 S.E.2d 1, 4 (2014) (quoting Am. Woodland Indus. v.
Tolson, 155 N.C. App. 624, 626-27, 574 S.E.2d 55, 57 (2002)).

First, NCBATA itself did not operate a business, lose revenue, or otherwise suffer
demonstrable economic harm from the challenged executive orders. In fact, NCBATA was
created months after the pandemic began.! Without an independent injury, NCBATA cannot
pursue compensatory relief for itself.

Moreover, NCBATA fails to meet the requirements for standing on behalf of its
members. For an association to have standing to bring a claim on behalf of its members, it must
establish that “(a) its members would otherwise have standing to sue in their own right; (b) the
interests it seeks to protect are germane to the organization’s purpose; and (¢) neither the claim
asserted nor the relief requested requires the participation of individual members in the lawsuit.”
River Birch Assoc. v. Raleigh, 326 N.C. 100, 129-30, 388 S.E.2d 538, 555 (1990) (emphasis

added).

! North Carolina Bar and Tavern Association, Articles of Incorporation (May 27, 2020)
https://www.sosnc.gov/online services/search/profile filings/%2016122732.



At present, no Plaintiff has meaningfully responded to Defendant’s written discovery
requests, so it is currently unclear whether NCBATA could meet the first two elements of this
test. Regardless, NCBATA cannot meet the third element, so its claim should be dismissed.

The third part of this test is ordinarily only satisfied when an association seeks injunctive
or declaratory relief for its members. Shearon Farms Townhome Owners Ass 'n Il v. Shearon
Farms Dev., LLC, 272 N.C. App. 643, 650, 847 S.E.2d 229, 235 (2020). However, the third
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prong typically cannot be met “‘where an association seeks to recover damages on behalf of its
members’ because individual damage claims by their nature are ‘not common to the entire
membership, nor shared by all in equal degree.”” Id. (quoting River Birch, 326 N.C. 100, 129-30,
388 S.E.2d 538, 555).

Here, the alleged harm NCBATA’s members allegedly suffered were not shared in equal
degree. Instead, determining any damages NCBATA’s members sustained would require each
individual members’ participation in this lawsuit, as alleged financial damages would vary
significantly based on business type, size, operating costs, geographic location, food facilities,
facility layout, and more.

Furthermore, NCBATA’s participation in this suit is entirely unnecessary, as individual
NCBATA members had the opportunity to pursue their own claims and many have done so.

NCBATA'’s assertion of claims for its members is entirely duplicative.

CONCLUSION

Because NCBATA lacks standing for its compensatory damages claim and has no other
live claims, the Court does not have subject matter jurisdiction. The Court should therefore grant
Defendant’s 12(b)(1) motion to dismiss or, in the alternative, grant his 12(c) motion and rule as a

matter of law that NCBATA lacks standing in this case.
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