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INTRODUCTION

On November 12, 2025, the North Carolina Department of
Environmental Quality (“NCDEQ”), Division of Water Resources, issued
a Water Quality Certification pursuant to Section 401 of the Clean Water
Act (the “Certification”) to Mountain Valley Pipeline, LLC, (“MVP”) for
its Southgate Amendment Project (the “Project”). The Project consists of
a natural gas pipeline of which approximately 5.2 miles is proposed to be
constructed in North Carolina. DEQ005969 (JA1778)

Petitioners challenged this Certification asserting two claims:
(1) NCDEQ failed to provide a reasoned explanation for the issuance of
the Certification notwithstanding MVP’s compliance history in other
states on other projects, and (2) NCDEQ failed to include certain
necessary conditions. Both claims fail.

NCDEQ included a robust suite of conditions that provide a strong
basis for its conclusion that, if MVP complies with those conditions, the
Project will not violate water quality requirements. It discussed these
protections in the Hearing Officer Report issued alongside the
Certification. Tellingly, Petitioners have never pointed to any condition

that they believe NCDEQ should have included to address MVP’s
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compliance history. Instead, they have argued for a categorical bar that
cannot be squared with this Court’s prior decision in Sierra Club v. West
Virginia Department of Environmental Protection, 64 F.4th 487 (4th Cir.
2023) (“West Virginia DEP”).

As to the necessary conditions that NCDEQ allegedly failed to
include, Petitioners first ignore and then argue for an overly restrictive
reading of conditions in the Certification that require just what
Petitioners say i1s needed. Paradoxically, Petitioners invoke the rule of
lenity and a host of other interpretive canons to argue that MVP is not
required to comply with the conditions NCDEQ included in the
Certification. Ultimately, these canons cannot overcome the plain text of
the Certification. As both NCDEQ and MVP have acknowledged, MVP
1s bound to adhere to the commitments in its plans and specifications,
made enforceable by the plain text of the Certification. No necessary
condition has been left out.

Because Petitioners have failed to show that NCDEQ acted
arbitrarily or capriciously in its issuance of the Certification, NCDEQ

asks that the Court uphold the Certification.
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ISSUES PRESENTED
1.  Whether NCDEQ provided a reasoned explanation for its
determination that the Certification ensures compliance with water
quality requirements.
2.  Whether the Certification requires compliance with all of the plans
cited by the agency as the basis for its determination that the

Project would not violate water quality requirements.

STATEMENT OF THE CASE

I. Legal Framework

A. The Natural Gas Act

Under the Natural Gas Act, a party seeking to build or operate an
interstate natural gas pipeline must obtain a certificate of public
convenience and necessity from the Federal Energy Regulatory
Commission (“FERC”). 15 U.S.C. § 717f. While “[t]he [Natural Gas Act]
largely preempts environmental regulation of interstate natural gas
pipelines by states,” Sierra Club v. State Water Control Board, 898 F.3d
383, 388 (4th Cir. 2018), the statute expressly preserves state authority
to regulate pipelines through the state certification authority in Section

401 of the Clean Water Act. Id. (quoting Del. Riverkeeper Network v.
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Secretary Pa. Dep’t of Env’t Prot., 833 F.3d 360, 368 (3d Cir. 2016)); see
also 15 U.S.C. § 717b(d).

B. Section 404 of the Clean Water Act

When construction of a natural gas pipeline involves the discharge
of dredged or fill material into the surface waters and wetlands in the
pipeline’s path, the project requires a permit under Section 404 of the
Clean Water Act (“404 permit”) from the U.S. Army Corps of Engineers.
33 U.S.C. § 1344(a). The Army Corps cannot issue a 404 permit until the
state where the discharge will occur has issued a certification under
Section 401 of the Clean Water Act (“401 certification”). 33 U.S.C.
§ 1341(a); 33 C.F.R. § 325.2(b)(1)(11).

C. Section 401 of the Clean Water Act

Section 401 of the Clean Water Act provides that a federal agency
cannot issue a permit or license for an activity that may result in a
discharge to surface waters or wetlands until the state certifies that the
activity will comply with applicable water quality requirements or waives
those requirements. 33 U.S.C. § 1341(a). The 401 certification process is
“essential in the scheme to preserve state authority to address the broad

range of pollution.” Sierra Club v. U.S. Army Corps of Eng’rs, 909 F.3d
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635, 648 (4th Cir. 2018) (quoting S.D. Warren Co. v. Me. Bd. of Env’t Prot.,
547 U.S. 370, 386 (2006)).

A state’s review under Section 401 requires a predictive judgment
about whether the proposed activity would be consistent with water
quality laws, including state water quality standards. 33 U.S.C.
§ 1341(a). North Carolina’s water quality laws include an
antidegradation policy, which requires the protection of existing uses of
surface waters. 15A NCAC 02B .0201(b). According to that policy,
“[a]ctivities that receive a water quality certification . . . shall not be
considered to remove existing uses.” 15A NCAC 02B .0201(f).

Federal law contemplates that a 401 certification may include
Iimitations and requirements necessary to ensure compliance with state
and federal water quality laws. 33 U.S.C. § 1341(d). North Carolina
regulations likewise provide that a 401 certification may include
conditions “deem/[ed] necessary to ensure compliance with Sections 301,
302, 303, 306, and 307 of the Clean Water Act and with State water law.”
15A NCAC 02H .0507(c). Under North Carolina law, for natural gas
distribution projects like this one, NCDEQ may not deny a 401

certification unless “it determines that no reasonable conditions or



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 13 of 53

Iimitations would provide assurance that the proposed discharges . .. will
comply with State water quality requirements.” N.C. Gen. Stat. § 143-
214.1A(a)(11), (c)(6).

II. Factual Background

In 2019, MVP applied for a 401 certification for the Southgate
Project, a 75-mile pipeline with 48 miles spanning North Carolina and
crossing more than 200 rivers, streams, and wetlands. Mountain Valley
Pipeline, LLC v. N.C. Dep’t of Env’t Quality, 990 F.3d 818, 821 (4th Cir.
2021). After NCDEQ denied the application and MVP petitioned for
review, this Court upheld the denial and remanded to the agency for
additional explanation. Id. at 821, 833. NCDEQ provided the requisite
explanation on remand, and the denial was left unchallenged.

In September 2024, MVP approached NCDEQ with a substantially
revised Southgate Amendment Project. The revised Southgate
Amendment Project contemplated a 30-mile pipeline, of which just 5.2
miles would pass through North Carolina. DEQ002882—83 (JA025-026).

MVP submitted its application for a 401 certification on May 30,
2025. DEQ002873-2971 (JA016-114). On June 5, 2025, upon receipt of

a complete application package from MVP, NCDEQ issued a public notice
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Inviting written comments on MVP’s application. DEQ009285 (JA172).
NCDEQ received comments from Petitioners on dJuly 3, 2025.
DEQ001292—-2824 (JA521-556). In those comments, Petitioners urged
NCDEQ to deny MVP’s application on the grounds that MVP could not
demonstrate compliance with water quality standards and had provided
inadequate information to NCDEQ. DEQ001294-95 (JA523-524). With
respect to the former argument, Petitioners suggested that MVP’s
compliance history in connection with another pipeline located in West
Virginia and Virginia known as the “Mainline Project” effectively
guaranteed future violations of water quality standards in North
Carolina. DEQO001309-11 (JA538-540). They asserted that there were
no conditions NCDEQ could include in a 401 certification that would
ensure compliance. DEQ001309-11 (JA538-540).

During the public comment period, NCDEQ requested additional
information from MVP bearing on the Project’'s avoidance and
minimization of water quality 1impacts, among other things.
DEQO009250-51 (JA176-177). MVP responded to NCDEQ’s requests and
provided additional information about the proposed limits of disturbance,

aquatic resources, and proposed impacts. DEQ005984-86 (JA1077—
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1079).

On August 12, 2025, NCDEQ held an in-person public hearing on
MVP’s application, allowing for oral and written public comments
opposed to and in support of the Project. DEQ000169-70 (JA1075-1076).
On August 21, 2025, NCDEQ again requested additional information
from MVP, this time focusing on concerns raised by commenters. Among
other things, NCDEQ asked MVP to provide additional information
concerning (1) construction sequencing and other measures to address
potential sedimentation and turbidity, and (2) potential cumulative
1mpacts flowing from construction of the Project at the same time and in
the same watersheds as a separate proposed pipeline being constructed
by another natural gas company. DEQ000172-73 (JA1130-1131).!

On September 12, 2025, MVP responded to NCDEQ’s second
request for additional information. MVP provided, among other things,
a commitment to comply with the North Carolina Erosion and Sediment
Control Planning and Design Manual and to deploy enhanced erosion

and sediment control measures (such as temporary sediment basins and

1 This document contains a typographical error misidentifying the date of
1ssuance as September 21, 2025, rather than August 21, 2025.
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rapid stabilization techniques). DEQ000176-80 (JA1680-1684). MVP
also committed to implement a number of measures to minimize the
potential for cumulative impacts due to the construction of another
natural gas pipeline, the Southeast Supply Enhancement Project by
Transcontinental Gas Pipe Line Company (“Transco”), in the same areas.
That same day, Petitioners submitted supplemental comments on MVP’s
application. DEQ000184—88 (JA1675-1679).

During the public comment period, the North Carolina Wildlife
Resources Commission provided comments on the application.
DEQ006025-6033 (JA1666—-1674). On October 24, 2025, MVP provided
additional information to NCDEQ in response to those comments.
Among other things, MVP expressly committed to “implement erosion
and sediment control measures that will provide protections suitable for
[High Quality Water] Zones” and to coordinate its construction with
another interstate natural gas pipeline that is proposed to be constructed
through some of the same areas around the same time as MVP.
DEQO000228-36 (JA1691-1699).

On November 7, 2025, the Hearing Officer who presided over the

August 12 public hearing issued a report responding to the public
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comments and recommending that NCDEQ issue the Certification.
DEQO005969-81 (JA1778-1790). On November 12, 2025, NCDEQ issued
the Certification to MVP for the Project. DEQ000005-19 (JA001-015).

The Certification includes numerous conditions that NCDEQ

deemed necessary to reasonably assure the Project’s compliance with
water quality requirements. As relevant to Petitioners’ claims in this
case, the Certification included the following conditions:

e (Condition 2 incorporates by reference “[tlhe plans and
specifications for this project . . . as part of this [Certification].”
DEQO000009 (JA0O05).

e Condition 3 obligates MVP to “secure an approved stormwater
management plan (SMP) from Division of Energy, Mineral, and
Land Resources (DEMLR) before any impacts authorized in th[e]
Certification occur.” DEQO000010 (JAOOG).

e Condition 9 prohibits any “waste, spoil, solids, or fill of any
kind . ..in wetlands or waters beyond the footprint of the
approved impacts (including temporary impacts).” DEQO000010
(JA006).

e Condition 10 requires that “construction activities . . . be

10
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performed and maintained in full compliance with G.S. Chapter
113A Article 4,” the Sedimentation Pollution Control Act of 1973,
as well as the incorporation of Best Management Practices for
the control of sediment and erosion. DEQO000011 (JAOO7).

e (Condition 15 mandates that MVP “provide a dedicated
environmental inspector to oversee work and maintenance of
erosion control measures within wetlands, streams and open
waters until all areas within the watershed are permanently
stabilized.” DEQO000012 (JA0OS).

Petitioners filed their Petition for Review challenging NCDEQ’s
1issuance of the Certification on January 12, 2026. On March 6, 2026,
Petitioners filed a motion to stay the Certification, arguing that they
were likely to succeed on the merits of their petition and that irreparable
harm would arise from MVP’s construction of the pipeline during the
pendency of this matter. This Court issued a temporary administrative
stay of the Certification on March 30, 2026, and held oral argument on
April 28, 2026. The following day, this Court issued an order lifting the
temporary stay and denying Petitioners’ motion, with an opinion to

follow.

11
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On June 11, 2026, this Court issued its Opinion on the denial of
Petitioners’ motion to stay, which concluded that Petitioners had failed
to make a strong showing that they are likely to succeed on the merits of
their petition. See Sierra Club v. N.C. Dep’t of Env’t Quality, No. 26-1044,
2026 WL 1689722 (4th Cir. June 11, 2026) (“Stay Opinion”), Dkt. No. 61.

SUMMARY OF ARGUMENT

1. NCDEQ provided a reasoned explanation for its decision to
issue the Certification notwithstanding MVP’s compliance history in
other states related to other projects. NCDEQ’s Certification includes a
robust suite of conditions that, in its experience, have been effective in
preventing violations of North Carolina’s water quality requirements.

The Certification includes measures requiring compliance with the
North Carolina Sedimentation Pollution Control Act of 1973 (the
“Sediment Act”), which in turn requires detailed step-by-step engineering
plans designed to prevent sedimentation and erosion during
construction—the primary issues that have plagued MVP’s other projects
in the past. Those plans will also include measures above and beyond
those required for other projects in this area, due to MVP’s commitment

to employ measures suitable for areas discharging to High Quality

12
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Waters. Petitioners have pointed to no condition that they believe should
have been included to address MVP’s compliance history.

Petitioners make much of the fact that some of these measures were
discussed in the section responding to broader concerns about violations
of water quality standards and not repeated in the specific discussion of
past compliance concerns, but this fact is of no moment. Even if the
discussion could have been clearer, as this Court has recognized, “federal
courts should ‘uphold a decision of less than ideal clarity if the agency’s
path may reasonably be discerned.” Sanitary Bd. of Charleston uv.
Wheeler, 918 F.3d 324, 333 (4th Cir. 2019) (quoting Nat’l Ass’n of Home
Builders v. Defenders of Wildlife, 551 U.S. 644, 658 (2007)).

Contrary to Petitioners’ claims, this case is readily distinguishable
from West Virginia DEP. In that case, the agency stated that it assumed
that there would be noncompliance and granted the certification anyway.
North Carolina did not. West Virginia DEP, 64 F.4th at 502. West
Virginia’s certification also relied in substantial part on compliance with
other regulatory programs that were not required as part of that
certification. Id. at 505-06. North Carolina expressly conditioned its

Certification on compliance with the Sediment Act.

13
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The Clean Water Act and North Carolina law do not require
NCDEQ to act as a guarantor of MVP’s compliance. It requires only that
the state include sufficient conditions that, if complied with, will not
violate water quality requirements. And it requires that the state
adequately explain its decision. NCDEQ did so.

2. NCDEQ also included all necessary conditions. Petitioners
accuse NCDEQ of allegedly failing to include several conditions that
NCDEQ relied on in explaining its determination that the Project would
not violate water quality requirements.

Petitioners assert that NCDEQ failed to include conditions
requiring (1) that the Project comply with certain provisions of the
stormwater design manual, (2) that the Project employ sediment and
erosion control measures suitable for High Quality Waters, and (3) that
the Project coordinate with another pipeline proposed to be constructed
in the same area on construction timelines.

The Certification includes enforceable conditions for each of these
points.

First, the Certification requires MVP to “secure an approved

stormwater management plan (SMP) from Division of Energy, Mineral,

14
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and Land Resources (DEMLR) before any impacts authorized in this
Certification occur.” DEQO000010 (JA006). Petitioners assert that the
Certification needed to specify not just that a plan was required, but that
MVP must comply with it. Petitioners are incorrect. A condition
requiring an applicant to secure approval of a plan before proceeding by
necessary implication requires that the applicant comply with it. The
Certification at issue in West Virginia DEP did not require approval of
the plan at all. 64 F.4th at 505-06.

As to the requirements of coordination with Transco and the
protections suitable for High Quality Waters, MVP made both of these
commitments in its plans and specifications for the Project, and
Condition 2 of the Certification makes them enforceable. The various
canons advanced by Petitioners cannot overcome the plain text of the
Certification, especially when considered in this regulatory context.

NCDEQ included all necessary conditions.

ARGUMENT

Standard of Review

This Court reviews a state agency’s denial of a 401 certification

request under the arbitrary and capricious standard. Sierra Club, 898

15
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F.3d at 403. “Review under [the APA] standard is highly deferential,
with a presumption in favor of finding the agency action valid.” Ohio
Valley Env’t Coal. v. Aracoma Coal Co., 556 F.3d 177, 192 (4th Cir. 2009)
(citation omitted).

“In determining whether agency action was arbitrary or capricious,
the court must consider whether the agency considered the relevant
factors and whether a clear error of judgment was made.” Id. (citation
omitted). “Although this inquiry into the facts is to be searching and
careful, the ultimate standard of review 1s a narrow one. The court is not
empowered to substitute its judgment for that of the agency.” Id. (quoting
Citizens to Preserve Quverton Park v. Volpe, 401 U.S. 402, 416 (1971)).

The agency’s explanation for its decision need only provide a
rational connection between the record evidence and the choices made by
the agency. Id. The Court should “uphold a decision of less than ideal
clarity if the agency’s path may reasonably be discerned.” Bowman

Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974).
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Discussion

I. NCDEQ Provided a Reasoned Explanation for Its
Determination that the Certification Ensures Compliance
with Water Quality Requirements.

Petitioners contend that, in issuing the Certification, NCDEQ
failed to adequately address MVP’s history of noncompliance in West
Virginia and Virginia in connection with the Mainline Project.
Petitioners’ argument should be rejected for several reasons. First, in
issuing the Certification, NCDEQ imposed conditions that addressed
MVP’s history of noncompliance and provided a reasoned explanation for
its approach. Second, Petitioners’ request that this Court ignore relevant
portions of the Hearing Officer Report misinterprets the Chenery doctrine
and cannot be squared with the applicable standard of review. Third, the
record in this case does not raise the concerns presented in West Virginia
DEP. Finally, Petitioners misunderstand the State’s role in issuing
water quality certifications under the Clean Water Act.

Under Section 401 of the Clean Water Act, a state 1ssues a water
quality certification upon determining that a federally permitted project
will comply with applicable water quality requirements. 33 U.S.C.

§ 1341(a). As part of the certification process, the state is empowered to
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impose limitations and monitoring requirements that, in the state’s
judgment, are necessary to ensure such compliance. 33 U.S.C. § 1341(d).
Upon issuance of the certification, these limitations and monitoring
requirements become enforceable conditions of the federal permit. Id.
The certification process, like other permitting decisions under the
Clean Water Act, requires the agency to make predictive judgments
about whether the implementation of applicable limitations and
requirements will protect water quality. Ohio Valley Env’t Coal., Inc. v.
U.S. Army Corps of Engrs, 716 F.3d 119, 129 (4th Cir. 2013). As
Petitioners acknowledge, such “predictive judgments about areas that
are within the agency’s field of discretion and expertise are entitled to

>

particularly deferential review, as long as they are reasonable.” In re
Core Commc'ns, Inc., 455 F.3d 267, 282 (D.C. Cir. 2006) (quotation
omitted). While this deference does not permit the agency “to ignore the
past,” Bellsouth Telcomms., Inc. v. FCC, 469 F.3d 1052, 1060 (D.C. Cir.
2006), neither does it require the agency to discount its own expertise
and institutional knowledge regarding the efficacy of water quality

protection measures.

Neither the Clean Water Act nor North Carolina law expressly
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requires consideration of an applicant’s compliance history prior to
issuing a water quality certification.2 Rather, such consideration is
relevant only to the extent that it impacts the agency’s predictive
judgment that a project will comply with water quality requirements. In
other words, it is one “aspect of the problem” that, under the arbitrary
and capricious standard, the agency must not “entirely fail to consider.”
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29,
43 (1983).

Here, the administrative record demonstrates that NCDEQ
considered MVP’s compliance history and gave a reasoned explanation as
to why the conditions imposed in the Certification will address the
potential for water quality impacts associated with those past violations.
NCDEQ’s 1ssuance of the Certification was not arbitrary and capricious.

A. NCDEQ adequately addressed MVP’s compliance
history.

Petitioners assert that, in issuing the Certification, NCDEQ failed

2 In West Virginia DEP, this Court emphasized that West Virginia law
recognizes that “an applicant’s historic noncompliance with its permit
constitutes a circumstance warranting review.” 64 F.4th at 502 (citations
and alterations omitted). Petitioners have not pointed to any similar
North Carolina provision.
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to adequately address their comments regarding MVP’s noncompliance
in other states with respect to the Mainline Project. Citing enforcement
actions taken by environmental agencies in West Virginia and Virginia,
Petitioners commented that MVP’s actions in these states “regularly
caused sediment deposits on the bottom of rivers and streams,” resulting
in widespread degradation of water quality. DEQO001310 (JA539).

As an initial matter, Petitioners overstate the relevance of MVP’s
compliance history in West Virginia and Virginia to the Southgate
Amendment Project. As this Court recognized in its Stay Opinion, the
violations cited by Petitioners in their comments pertained to a project
with a vastly different size and scope: “the 300-mile Main Pipeline—with
about 100 miles in Virginia and about 200 miles in West Virginia—rather
than the 5-mile portion of the Southgate Project running through North
Carolina.” Stay Opinion at 10-11. Further, as the Mainline Project
occurred in different states, it was “subject to different water quality
standards enforced through different mechanisms.” Id. at 10.

Nonetheless, contrary to Petitioners’ assertion, in issuing the
Certification, NCDEQ described several ways in which the Certification

addresses these compliance concerns. The Hearing Officer Report’s
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response to Petitioners’ comments regarding MVP’s compliance history
focused on the following aspects of the Certification:

e the requirement that MVP conduct preconstruction meetings with
agency staff to review all conditions and requirements of the
Certification and permits before any impacts occur;

e the requirement that MVP report noncompliance, including
sediment impacts to streams and wetlands;

e the requirement to advise NCDEQ within 24 hours of any
anticipated noncompliance;

e therequirement to have an environmental inspector present during
Instream construction;

e the requirement to comply with certain stormwater requirements;
and

e NCDEQ’s strong enforcement program.

DEQO005976 (JA1785). But in addition to these requirements, the
Hearing Officer explained how other conditions in the Certification are
designed to address the pollution associated with MVP’s noncompliance
in West Virginia and Virginia: sediment runoff occurring during pipeline
construction. DEQ005972—-74 (JA1781-1783).

In addressing comments about the potential for these kinds of
water quality impacts to occur in North Carolina, the Hearing Officer
first described the avoidance and minimization procedures that MVP
committed to in its application. DEQ005973 (JA1782). The Certification

requires MVP to avoid impacting certain streams by boring under them
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rather than trenching through them. Id. For streams that need to be
trenched, crossings will be accomplished through temporary diversions
that will be removed as quickly as practicable. Id. Compliance with
these commitments 1s specifically incorporated as a condition of the
Certification in Condition 2, which incorporates by reference the plans
and specifications for the Project. DEQO000009 (JA005); infra Argument
Sec. II.

The Hearing Officer then discussed the construction stormwater
and sediment and erosion control requirements that would apply to the
Project. DEQO005974 (JA1783). This discussion is particularly relevant
because, as noted above, Petitioners’ concerns regarding past
noncompliance in West Virginia and Virginia largely pertain to sediment
pollution reaching surface waters during pipeline construction. Pet’rs’
Br. at 24-25; DEQO001310 (JA539). Specifically, the Certification
provides that “[a]ll construction activities shall be performed and
maintained in full compliance with G.S. Chapter 113A Article 4’—i.e.,
the Sediment Act. DEQO000011 (JA0OO7). The Sediment Act, N.C. Gen.
Stat. §§ 113A-50-113A-67, establishes a comprehensive program for

addressing sediment pollution from land disturbing activity and has been
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in place for over fifty years. The Sediment Act is administered and
enforced primarily by NCDEQ’s Division of Energy, Mineral, and Land
Resources (‘DEMLR”). The Act requires submission of an erosion control
plan to be approved by DEMLR before land disturbing activity can begin.
That plan is subject to mandatory minimum standards in the Act. N.C.
Gen. Stat. § 113A-57. And the Act expressly requires that all land
disturbing activity be conducted in accordance with the approved plan.
N.C. Gen. Stat. § 113A-57(5).

Additional requirements are included 1in the regulations
implementing the Sediment Act in 15A NCAC 04B .0101 et seq. These
regulations include specific design standards for sediment and erosion
control measures, 15A NCAC 04B .0108, specifications for stormwater
outlet design, 15A NCAC 04B .0109, maintenance requirements, 15A
NCAC 04B .0113, and buffer zone requirements, 15A NCAC 04B .0125,
among other things. Noncompliance with these requirements can be
subject to civil penalties, stop-work orders, and injunctive relief. N.C.
Gen. Stat. §§ 113A-64, 113A-65, 113A-65.1.

The Hearing Officer also emphasized that beyond complying with

the Sediment Act and associated regulations, MVP must implement more
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stringent sediment control measures suitable for a special class of waters
in North Carolina known as “High Quality Waters.” DEQ005974
(JA1783). This requirement applies even though the Project will not
cross any streams that fall within this special class. Id. As a result, MVP
will be required to implement enhanced perimeter and runoff controls,
slope stabilization requirements, and sediment trapping and treatment
measures, as well as post-construction stabilization work. DEQ000232
(JA1695). MVP will likewise be required to provide protection from the
runoff of a 25-year storm, as opposed to a 10-year storm. 15A NCAC 04B
.0124 (Design Standards in Sensitive Watersheds). As further discussed
below, MVP’s commitment to implementing these enhanced
specifications 1s incorporated and made enforceable pursuant to
Condition 2 of the Certification. See infra Argument Sec. 1I.

In sum, the Hearing Officer Report provides a reasoned explanation
for why NCDEQ determined that the Certification would ensure
compliance with water quality requirements and adequately addressed

the compliance concerns raised in Petitioners’ comments.
p
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B. Petitioners’ reliance on the Chenery doctrine is
misplaced.

Petitioners contend that any conditions cited in the Hearing Officer
Report are irrelevant if they are not among the “six measures” that
NCDEQ specifically “invoked” on page 8 of the Hearing Officer Report.
Pet’rs’ Br. at 31. Because the Hearing Officer’s discussion of avoidance
and minimization, construction stormwater, and sediment and erosion
control requirements appears elsewhere in the Hearing Officer Report,
Petitioners argue that any reference to these requirements is merely a
post-hoc rationalization that should be disregarded under the Chenery
doctrine. Pet’rs’ Br. at 31. Petitioners are incorrect.

The Chenery doctrine provides that “[t]he grounds upon which an
administrative order must be judged are those upon which the record
discloses that its action was based.” See SEC v. Chenery Corp., 318 U.S.
80, 87 (1943). But an agency action need not “stand or fall” on reasoning
contained in one portion of the administrative record, so long as the “the
record as a whole satisfies the APA’s requirements.” Epsilon Elecs., Inc.
v. U.S. Dep’t of the Treasury, 857 F.3d 913, 925 (D.C. Cir. 2017).

These precedents make clear that it is appropriate for the Court to
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consider the Hearing Officer Report as a whole to discern the grounds for
the agency’s action in this case. As this Court held in its Stay Opinion,
the Hearing Officer Report’s response to comments regarding MVP’s
compliance history cannot be read in isolation. Rather this response
“must also be read in the context of his
response—a few pages earlier—to concerns about “the impacts of
construction activities on streams.” Stay Opinion at 12. Thus, the
lengthy discussion of conditions related to stormwater and sediment
pollution that will protect surface waters during construction of the
Project must be considered as well.

Petitioners do not deny that NCDEQ viewed these requirements as
key “grounds” for its decision to issue the Certification. Chenery, 318 U.S.
at 87. Rather, Petitioners contend that the agency was required to
explicitly “invoke” these conditions on a different page of the Hearing
Officer Report. In parsing the Hearing Officer Report as they do,
Petitioners ask this Court to engage in the kind of “flyspecking” that
Courts have routinely held has no place under the arbitrary and
capricious standard. See, e.g., Sierra Club v. U.S. Dep’t of Energy, 867

F.3d 189, 196 (D.C. Cir. 2017). As this Court has recognized, federal
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courts “should uphold a decision of less than ideal clarity if the agency’s
path may reasonably be discerned.” Wheeler, 918 F.3d at 333 (citing Nat’l
Ass’n of Home Builders, 551 U.S. at 658).

Even if the Court’s review of the record was limited to the page cited
by Petitioners, at best, Petitioners would be entitled to a remand for
further explanation. But remand under these circumstances “would be
pointless,” Epsilon Elecs., 857 F.3d at 925, and would “stretch the
Chenery principle so far that it becomes ‘an idle and useless formality.”
Crespin-Valladares v. Holder, 632 F.3d 117, 123 (4th Cir. 2011) (quoting
NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 n.6 (1969)).

Indeed, the grounds upon which NCDEQ issued the Certification
are readily disclosed by the record. There is no Chenery problem here.
The Hearing Officer Report provides a reasoned explanation for why
NCDEQ determined that the Project will comply with water quality
requirements notwithstanding MVP’s instances of noncompliance in

other states.

C. West Virginia DEP is readily distinguishable.

Petitioners next contend that NCDEQ’s approach to addressing

MVP’s compliance history 1s equivalent to what this Court found

27



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 35 of 53

warranted vacatur in West Virginia DEP. That decision does not support
Petitioners’ position, however.

The record in West Virginia DEP established that, rather than
determining that the Mainline Project would comply with water quality
requirements, West Virginia had concluded that the Mainline Project
would violate those requirements. The Court pointed specifically to West
Virginia’s statement that “it does not regard the number of violations its
inspectors issued as surprising.” West Virginia DEP, 64 F.4th at 502
(quotation omitted). The Court explained that it was improper for West
Virginia to expect MVP to violate the very requirements it was relying
upon to ensure compliance with water quality standards. Id. There is
nothing in the record now before the Court to suggest that NCDEQ
expects MVP to violate applicable requirements imposed by the
Certification.

Further, in West Virginia DEP, the state’s principal bases for
determining that the project would comply with water quality
requirements were the conditions in the “Oil & Gas Construction General
Permit” and MVP’s stormwater pollution prevention plan. Id. at 499—

500. But this Court found that those requirements were not made
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enforceable under the certification issued by West Virginia. Id. at 505—
06. Because West Virginia could not enforce those requirements through
the certification, the Court found it was arbitrary and capricious for the
agency to rely on those requirements as the means of ensuring
compliance. Id. By contrast, all of the requirements referenced by the
Hearing Officer are enforceable through the Certification. See infra
Argument Section II. Not only that, MVP committed to go above and
beyond what would be typically required of a similarly situated pipeline
under state law by employing sediment and erosion control measures
suitable for High Quality Waters. DEQ005974 (JA1783). And those
commitments are enforceable too. See infra Argument Section II.
Finally, this Court found that West Virginia had dismissed MVP’s
water quality standard violations as “minor” because they did not have
“significant adverse impacts to the aquatic ecosystem.” 64 F.4th at 502—
03. Reviewing West Virginia’s water quality laws, this Court determined
that West Virginia law does not contain an exemption for unauthorized
discharges that do not have a “significant adverse impact.” Id. This
provided further evidence that the state had not determined that the

pipeline would comply with water quality standards. Rather, the record
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showed that the state viewed certain water quality standard violations
as permissible. Again, no such record exists in this case.

For these reasons, the flaws in the agency’s reasoning that this
Court found dispositive in West Virginia DEP are not relevant here.

D. Petitioners misconstrue the State’s role in issuing

water quality certifications under the Clean
Water Act.

Finally, Petitioners’ arguments reveal a fundamental
misconception regarding the State’s role in issuing water quality
certifications under the Clean Water Act. In their Opening Brief,
Petitioners make much of the statement in the Hearing Officer Report
that the Project “is not expected to violate water quality standards if the
conditions in the [Certification] are fully complied with by the applicant.”
Pet’rs’ Br. at 17. Petitioners say that because MVP has a history of
noncompliance in other states, it is improper for the NCDEQ to premise
its certification decision on MVP’s compliance with the legally
enforceable obligations imposed by the Certification.

Similarly, in their comments to agency, Petitioners asserted “there
1s no conceivable rational explanation that DEQ could provide to dismiss

[MVP’s compliance] history and conclude that MVP would comply with
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water quality standards.” DEQ001309 (JA538). According to Petitioners’
logic, MVP’s compliance history categorically bars the company from
receiving a 401 certification for any project, of any size, in any state, no
matter what the record evidence before the agency shows. In Petitioners’
view, because MVP violated applicable requirements in the past,
enforceable conditions in a Certification cannot be enough to ensure
compliance in the future.

These arguments reflect the erroneous view that, under Section 401
of the Clean Water Act, states act as guarantors for the lawful conduct of
permittees. To the contrary, Section 401 expressly contemplates that the
means by which states ensure compliance with water quality standards
1s by imposing “limitations|[] and monitoring requirements” as conditions
in the certification that become enforceable upon permit issuance. 33
U.S.C. § 1341(d).

But neither North Carolina nor any other state can guarantee that
permittees and other environmental actors in their jurisdictions will
never fail to comply with the limitations and monitoring requirements
imposed by the State. If states could provide such a guarantee, they

would have no need for enforcement programs.
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Here, as discussed above, NCDEQ used the tools available to it
under state and federal law to address the very pollution problems that
occurred in West Virginia and Virginia: it imposed a robust set of
conditions that will require that the Project to be constructed in a manner
that protects water quality. Further, it imposed stringent monitoring
requirements to ensure that the agency has proper oversight of MVP’s
implementation of these conditions, including requirements designed to
1dentify compliance problems before they pose a risk to water quality.
DEQO000010, DEQO000012 (JA0OO6, JAOO8) (requiring the Permittee to
provide a dedicated environmental inspector and to notify NCDEQ
within 24 hours if it “becomes aware of any inability to comply with any
of the conditions of the [Certification]”).

In the Hearing Officer Report, NCDEQ has provided a reasoned
explanation for its approach.

II. NCDEQ Did Not Fail to Include Necessary Conditions.

Petitioners next accuse NCDEQ of failing to include necessary
conditions in the Certification. They point to three commitments from
MVP that were mentioned in the Hearing Officer Report but—they

allege—are not backed by an enforceable condition. Because MVP is
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plainly required to follow all three commitments, Petitioners’ argument
fails.

A. MVP must comply with its stormwater
management plan.

Petitioners point out that in his discussion of concerns about MVP’s
history of noncompliance, the Hearing Officer noted that the Project
“must comply with the Stormwater Design Manual, which follows the
Minimum Design Criteria outlined in the NC Stormwater Rules and
Regulations.” DEQO005976 (JA1785). They acknowledge that MVP is
required by the Certification to “secure an approved stormwater
management plan (SMP) from Division of Energy, Mineral, and Land
Resources (DEMLR) before any impacts authorized in this Certification
occur,” DEQ000010 (JA006), but they allege that the Certification does
not actually require MVP to comply with the plan once approved.
Petitioners are incorrect.

First, before approving a stormwater management plan, DEMLR
evaluates whether the plan adheres to the minimum design criteria and
the stormwater rules and regulations. So before MVP can secure the

approval expressly required by the Certification, the plan must meet
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those requirements. And after securing that approval, logic dictates that
MVP must also comply with that plan. As Petitioners note, permits are
In many respects construed like a contract. The object of contract
Interpretation “is to ascertain the intention of the parties at the moment
of its execution.” Lane v. Scarborough, 284 N.C. 407, 409-10, 200 S.E.2d
622, 624 (1973). In North Carolina, our Supreme Court has long held
that this intent “is to be ascertained from the expressions used, the
subject matter, the end in view, the purpose sought, and the situation of
the parties at the time.” Id. at 410, 200 S.E.2d at 624 (quoting Electric
Co. v. Ins. Co., 229 N.C. 518, 520, 50 S.E.2d 295, 297 (1948)). Considering
the subject matter, purpose, and situation of the parties at the time the
certification was issued, it is patently clear that the requirement to
secure an approved plan requires that the project be built and operated
in accordance with that plan. To read the requirement as allowing MVP
to submit a plan to DEMLR and then completely disregard it once it is
approved is absurd. Atl. Disc. Corp. v. Mangels of N.C., Inc., 2 N.C. App.
472, 478, 163 S.E.2d 295, 299 (1968) (noting that contracts should be
construed to avoid absurd results).

Petitioners analogize this case to the situation presented in West
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Virginia DEP, but in that case, the certification did not require approval
of the plan; rather, it said nothing about the plan at all. 64 F.4th at 505—
06. That is completely different than a certification condition that
expressly requires the permittee to secure approval.

If there were any doubt, Condition 2 of the Certification expressly
incorporates by reference the “plans and specifications” of the Project as
a condition of the Certification, making the SMP enforceable as part of
the Certification.

MVP must apply for, receive, and comply with a stormwater
management plan. NCDEQ was not arbitrary in relying on that
requirement as part of its assurance that the Project would comply with
water quality standards.

B. MVP is bound by the commitments made in its
plans and specifications.

Petitioners next complain that NCDEQ failed to include conditions
requiring MVP to (1) coordinate with Transco and (2) implement controls
suitable for High Quality Waters. But here again Petitioners ignore the
commitments made by MVP and the conditions that render those

commitments enforceable. In MVP’s September 12 and October 24, 2025,
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additional information responses, MVP committed to “coordinate and
stagger construction activities” with the other pipeline to “minimize
simultaneous earth-disturbing activities 1in close proximity.”
DEQO000178 (JA1682); DEQ000229 (JA1692). And in its October 24
response, MVP committed to “implement erosion and sediment control
measures that will provide protections suitable for [High Quality Water]
Zone[s].” DEQO000232 (JA1695). These commitments are part of the
plans and specifications that are expressly incorporated by reference by
Condition 2 of the Certification. DEQO00009 (JA0O5).

Although Petitioners’ stated position is that the Certification must
make these commitments enforceable, they go to great lengths and
invoke an array of interpretive canons to read the Certification as not
requiring what they say is needed.

First, Petitioners argue that Condition 2 cannot incorporate by
reference every statement in a permittee’s application because 401
certification conditions must relate to water quality requirements.
Petitioners attack a straw man. NCDEQ has never argued that
Condition 2 incorporates by reference every statement made in MVP’s

application. Condition 2 incorporates the “plans and specifications” of
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the Project—the what, how, and where a project is proposed to be
completed. A project’s plans and specifications plainly relate to water
quality requirements because project design has significant implications
for what conditions the Department needs to include to protect water
quality. Projections of potential tax revenue—as referenced by counsel
for Petitioners at oral argument—are in no reasonable sense of the words
“plans or specifications” of the Project. While the environmental
specifications—such as the standards for High Quality Waters—to which
the Project will be built plainly are. See APAC-Carolina, Inc. v.
Greensboro-High Point Airport Auth., 110 N.C. App. 664, 677, 431 S.E.2d
508, 515 (1993) (holding that the plans and specifications of a project can
include environmental requirements like sediment and erosion control

measures).3

3 Petitioners cite United States v. Spearin, 248 U.S. 132, 133—-34 (1918),
for the proposition that “plans and specifications” constitute “a term of
art with a specific usage and well-settled meaning that does not include
environmental compliance documents.” Pet’rs’ Br. at 46 n.7. Although
the cited portion of Spearin does use the words “plans and specifications,”
it says nothing about it being a term of art with a well-settled meaning
or whether it includes environmental compliance documents. See
generally id. Even supposing it did, more recent case law 1s far more
relevant to how the terms are used now than the cited opinion from over
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Next, Petitioners argue that the plain text of the Certification does
not require MVP to comply with the plans and specifications. To make
this point, they quote the full text of Condition 2 but ignore what precedes
it. Just two paragraphs before Condition 2, the Certification specifies
that “[t]his approval requires [MVP] to follow the conditions listed in the
Certification below.” DEQO000009 (JA005). Condition 2 does not just
“identify” the scope of the Project. There is already an introductory
paragraph on page 1 of the Certification that identifies the Project.
Condition 2 tells MVP what the Certification requires it to follow.

Applying basic contract principles, the text and context all indicate
that MVP is bound to comply with Condition 2. The text says that the
Certification requires MVP “to follow the Conditions listed in the

»

Certification below.” And Condition 2 is one of those conditions listed
below.

If that were not enough, the term “condition” in the context of a 401

certification has a particular meaning. The text of Section 401 itself

a century ago. See, e.g., APAC-Carolina, 110 N.C. App. at 677, 431 S.E.2d
at 515 (noting that plans and specifications can include environmental
standards).
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specifies that a certification must set forth “any effluent limitations and
other limitations, and monitoring requirements necessary to assure that
any applicant for a Federal license or permit will comply with” water
quality standards and “shall become a condition” on the federal license.
33 U.S.C. § 1341(d) (emphasis added). In a 401 certification, “conditions”
are, by definition, limitations. So by including Condition 2 as a condition,
the Certification itself makes clear that it is intended as a limitation on
the applicant, not just background information.

Petitioners claim that incorporation-by-reference language
requires more to bind contracting parties. They suggest that the
Certification could have included language stating that MVP “shall
implement” its plans and specifications or that MVP is “bound by” the
submitted materials. But the Certification specifically says that MVP
“shall follow” the conditions, one of which incorporates MVP’s plans and
specifications. And Condition 2 expressly says that if the company
wishes to change those plans and specifications it must notify the agency
and may be required to seek a modification of the Certification. If MVP
cannot change its plans without notifying and submitting those changes

to the agency, MVP is bound to follow those plans absent such
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notification.

The case law cited by Petitioners provides no support for their “you-
didn’t-say-the-magic-words” approach. Speedway Motorsports Int’l Ltd.
v. Bronwen Energy Trading, Ltd., stands for the unremarkable concept
that one must construe incorporation-by-reference language in context.
209 N.C. App. 474, 484, 707 S.E.2d 385, 392 (2011). That case involved
letter of credit transactions, in which two contracting parties had a
guarantee agreement that referenced third-party oil contracts involving
only one of the parties. Id. at 476-80, 707 S.E.2d at 387-90. The
guarantee agreement’s incorporation by reference of the oil contracts—
1dentified as “separate agreements”—was insufficient on its own to
import the forum-selection clause from the oil contracts into the
guarantee agreement. Id. at 484-85, 707 S.E.2d at 392-93. Here, as
shown above, there is express language in the Certification itself that
MVP must follow those plans and specifications incorporated by
reference.

Finally, Petitioners assert that Condition 2 cannot incorporate by
reference the specific commitments made by MVP because other

conditions specifically require compliance with certain plans submitted
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by MVP, and if Condition 2 also requires compliance, those more specific
conditions would be superfluous. But Petitioners fail to mention that
their interpretation would also render portions of the Certification
meaningless. Petitioners claim that Condition 2 refers only to a “defined
and bounded corpus of engineering design documents.” Pet’rs’ Br. at 47.
But they do not explain why, for example, Mountain Valley’s Inadvertent
Return Plan, required expressly by Condition 16, DEQ000012 (JA0O0S),
would not be included in such corpus.

Faced with two interpretations, either of which would render some
portion of the document arguably redundant, this Court should interpret
the Certification consistent with the intent of the parties at the time of
1ts execution. Lane, 284 N.C. at 409-10, 200 S.E.2d at 624. That intent
“is to be ascertained from the expressions used, the subject matter, the
end in view, the purpose sought, and the situation of the parties at the
time.” Id. at 410, 200 S.E.2d at 624 (quoting Electric Co., 229 N.C. at
520, 50 S.E.2d at 297). Considering the subject matter and purpose of
this document it is plain that the parties would have understood
Condition 2 to impose enforceable obligations on MVP.

Petitioners cite no case law that says that the agency cannot take a

41



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 49 of 53

belt-and-suspenders approach where there are multiple conditions that
might address the same issue. And it would be odd to say that because
the agency included a few conditions specifically requiring compliance
with plans submitted by MVP, it excused the company from complying
with all the other commitments made in MVP’s plans and specifications.
Especially when the company has also stated that it is required to
comply.4 See Sierra Club v. Va. Elec. & Power Co., 903 F.3d 403, 414 (4th
Cir. 2018) (noting that the shared interpretation of both the regulatory
agency and the permittee was relevant to the Court’s interpretation of a
Clean Water Act permit term in a third-party challenge).

NCDEQ has included all necessary conditions. Petitioners’

arguments should be rejected.

4 As this Court noted in its Stay Opinion, “MVP and NCDEQ have
affirmatively represented to this Court—explicitly and repeatedly—that
the commitments MVP made in its application and responses to requests
for information are incorporated by reference in the Certification through
Condition 2’s reference to the Project’s “plans and specifications.” Stay
Opinion at 16 (citing Dkt. No. 43 at 14-15, 20-22
(NCDEQ); Dkt. No. 44-1 at 17-20 (MVP); Oral Arg. at 21:34-22:38,
24:10-26:35, https://www.ca4.uscourts.gov/OAarchive/mp3/26-1044-
20260428.mp3 (NCDEQ); id. at 29:15-30:11, 34:06-34:37 (MVP)).
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CONCLUSION
Because Petitioners have failed to establish any error in NCDEQ’s
issuance of the Certification, NCDEQ respectfully requests that the

Court deny Petitioners’ petition for review.
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JEFF JACKSON
ATTORNEY GENERAL

/s/ Taylor H. Crabtree

Asher P. Spiller

Senior Deputy Attorney General
N.C. Bar No. 46425
aspiller@ncdoj.gov

Taylor H. Crabtree

Special Deputy Attorney General
N.C. Bar No. 47667
tcrabtree@ncdoj.gov

Alexandra Farrell
Assistant Attorney General
N.C. Bar No. 54821

afarrell@ncdoj.gov

Brenda Menard

Special Deputy Attorney General
N.C. Bar No. 35445
bmenard@ncdoj.gov

43



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 51 of 53

North Carolina Department of Justice
Post Office Box 629

Raleigh, North Carolina 27602
919-716-6972

Counsel for Respondents

44



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 52 of 53

CERTIFICATE OF COMPLIANCE

I certify that this brief complies with the type-volume limitations of
Fed. R. App. P. 32(a)(7)(B) because it contains no more than 13,000
words, excluding the parts exempted by Fed. R. App. P. 32(f). This brief
complies with the typeface and type-style requirements of Fed. R. App.
P. 32(a)(6) & (6) because it has been prepared in a 14-point,
proportionally spaced typeface.

Submitted this the 28th day of July, 2026.

/s/ Taylor H. Crabtree
Taylor H. Crabtree
Special Deputy Attorney General

45



USCA4 Appeal: 26-1044  Doc: 68 Filed: 07/28/2026  Pg: 53 of 53

CERTIFICATE OF SERVICE

I certify that on this 28th day of July, 2026, I filed the foregoing

brief with the Clerk of Court using the CM/ECF system, which will

automatically serve electronic copies on all counsel of record.

/s/ Taylor H. Crabtree
Taylor H. Crabtree
Special Deputy Attorney General

46



