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INTRODUCTION 

In 2021, this Court held that the North Carolina Department of 

Environmental Quality (“ NCDEQ”) acted arbitrarily and capriciously when it 

failed to provide a reasoned explanation for its denial of a Clean Water Act §401 

certification to Mountain Valley Pipeline, LLC (“MVP”) for the original Southgate 

Extension Project. Mountain Valley Pipeline, LLC v. N.C. Dep’t of Envtl. Quality, 

990 F.3d 818, 833 (4th Cir. 2021). Two years later, this Court vacated MVP’s West 

Virginia §401 certification for its Mainline project because West Virginia could not 

provide a reasoned explanation for predicting future compliance in the face of 

MVP’s extensive record of water quality violations. Sierra Club v. W. Va. Dep’t of 

Envtl. Prot., 64 F.4th 487, 502 (4th Cir. 2023). And in 2023, this Court saved 

challenges to the Southgate “spur” of the Mainline for another day. Appalachian 

Voices v. U.S. Dep’t of the Interior, 78 F.4th 71, 81 (4th Cir. 2023). Today is that 

day. 

 The saga continues in this case, with a §401 certification issued by NCDEQ. 

The same company. Nearly the same pipeline. The same agency. A different 

permitting result (issuance), but the same defect this Court identified in 2021: a 

failure to provide a reasoned explanation for its decision. And the same applicant 

whose violation record this Court found dispositive in 2023, but now with an even 

more extensive record. 
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 In the years between this Court’s decisions and NCDEQ’s certification, 

MVP completed construction of its Mainline project and, as expected, committed 

additional violations. The West Virginia Department of Environmental Protection 

cited MVP for violating water quality standards during an open-cut stream crossing 

in November 2023. JA846. Virginia imposed an additional $100,000 in civil 

penalties for violations that resumed in 2023. JA863-64. And third-party audits 

found that more than half the streams and ninety percent of the wetlands in the 

Mainline corridor in West Virginia suffered decreased biological habitat quality 

scores during or following construction. JA848-61. This was the record of past 

noncompliance before NCDEQ in the issuance of this 401 certification. And 

NCDEQ engaged with that record even less than West Virginia had in its own 

decision-making—decision-making this Court deemed arbitrary and capricious. 

 With the Southgate Amendment Project (“Southgate” or “the Project”), 

MVP proposes to construct 5.2 miles of natural gas pipeline across Rockingham 

County, North Carolina, JA1778, crossing 29 streams and wetlands (an average of 

one waterbody every 1,000 feet), JA003–5, using the same open-cut, dry-ditch 

construction methods that contributed to MVP’s Mainline violation record. Those 

crossings drain to the Dan River, which American Rivers named one of America’s 

Most Endangered Rivers of 2026 just three weeks before this brief was filed, citing 

the construction of Southgate as a primary threat to drinking water supplies for 
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hundreds of thousands of people downstream.1 NCDEQ certified that Southgate’s 

discharges will comply with water quality standards. The agency did so without 

engaging with MVP’s violations history, without explaining why the measures it 

cited as sufficiently protective would prevent recurrences of documented past 

failures, JA1784–85, and without including the very measures it relied upon to 

justify certification as enforceable conditions. Those are the same errors, 

independently and in combination, that required vacatur in West Virginia 

Department of Environmental Protection. The same result is required here.   

STATEMENT OF SUBJECT MATTER AND APPELLATE 
JURISDICTION 

 On November 12, 2025, NCDEQ issued a Clean Water Act §401 

certification (“the Certification”) to MVP for the amended Southgate project. JA1. 

On January 12, 2026, Petitioners filed a timely petition for review of the 

Certification. ECF 1. 

 The Project is subject to Section 7 of the Natural Gas Act (“NGA”), 15 

U.S.C. §717f (ADD004), and is being constructed in this Circuit. W. Va. Dep’t of 

Envtl. Prot., 64 F.4th at 499–500. The Certification is a state agency approval 

required under Federal law. 33 U.S.C. §1341 (ADD008). Accordingly, this Court 

 
1 American Rivers, America’s Most Endangered Rivers of 2026 (Apr. 14, 2026), 
https://www.americanrivers.org/2026/04/americas-most-endangered-rivers-of-
2026-highlights-remedies-for-healthy-rivers-and-a-cleaner-water-supply/.  
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has jurisdiction under NGA Section 19(d)(1). See W. Va. Dep’t of Envtl Prot., 64 

F.4th at 499.  

 Petitioners have standing under Article III of the United States Constitution. 

For Article III standing, a petitioner must establish (1) injury-in-fact, (2) 

traceability, and (3) redressability. Am. Canoe Ass’n v. Murphy Farms, Inc., 326 

F.3d 505, 517 (4th Cir. 2003). An organization has associational standing when (1) 

at least one of its members would have standing in his own right, (2) the 

organization’s purpose is germane to the interests it seeks to protect, and (3) there 

is no need for direct participation by the individual members in the action. Id. To 

establish injury-in-fact in the environmental context, a petitioner “need only show 

that he used the affected area, and that he is an individual for whom the aesthetic 

and recreational values of the area are lessened” by the challenged activity. Piney 

Run Pres. Ass’n v. Cty. Comm’rs of Carroll Cty., Md., 268 F.3d 255, 263 (4th Cir. 

2001) (cleaned up). 

 The addendum to this brief includes the Declarations of Gary Purgason, 

Steven Pulliam, Crystal Cavalier-Keck, Juhi Modi, and Caroline Hansley-Mace. 

The declarations from Petitioners and their members establish judicially cognizable 

harms to their aesthetic, recreational, and economic interests threatened by the 

Project. 
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 Gary Purgason, a member of 7 Directions of Service, Sierra Club, and 

Appalachian Voices, has lived in Rockingham County nearly his entire life. See 

ADD077–088 ¶¶ 3–4. He is an avid angler, having fished on the Dan River for as 

long as he can remember. Id. ¶ 9. Before his retirement from the construction 

industry, he led fishing trips on the Dan River and surrounding areas. Id. ¶ 11. 

While he no longer works as a fishing guide, he still fishes on the Dan River as 

often as possible, including the parts of the river that are fed by streams and 

wetlands that will be crossed by the Project. Id. ¶¶ 12, 43. For example, the Project 

will cross S-F005, a perennial creek and tributary to Cascade Creek, which flows 

into the Dan River between Draper Landing and the Virginia state line. JA126. The 

Project will also cross S-B008, an unnamed tributary that drains into the Dan River 

between Draper Landing and the Virginia state line. JA128. Mr. Purgason is 

intimately familiar with the Dan River and the diverse community of fish that can 

be found on the river from season to season. See ADD077–088, ¶¶ 13, 18. The Dan 

River is also a place to which he and his late son shared a deeply personal 

connection. Id. ¶¶ 16–17. He is very concerned that the Project will cause sediment 

pollution in the Dan River. Id. ¶¶ 36, 40–42. Based on his experience, he knows 

that “[m]uddy water caused by construction does not lead to good fishing.” Id. ¶ 

45. Mr. Purgason feels a drive to protect the Dan River specifically as part of the 

unique connection that he and his son had with the area—one that could not be 
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replicated elsewhere. Id. ¶¶ 16–17. He believes the Project will adversely impact 

his personal recreational and aesthetic interests in the Dan River and impact his 

personal connection to the river. Id. ¶¶ 49–50.  

 Steven Pulliam has lived in Rockingham County for most of his life, and he 

is connected to the Dan River in myriad ways. See ADD089–098 ¶ 5. Mr. Pulliam 

is a member of 7 Directions of Service, Sierra Club, and Appalachian Voices. Id. ¶ 

2. As the Dan Riverkeeper since 2019, Mr. Pulliam is regularly on the Dan River 

conducting sampling, monitoring water quality, and educating community 

members about the importance of the river and the risks to the river. Id. ¶¶ 13, 17. 

Mr. Pulliam leads rafting trips for individuals, school groups, and community 

groups on the Dan River. Id. ¶ 17. Mr. Pulliam is also connected to the Dan River 

through his family’s long history in the region; his family instilled in him a deep 

respect for the river. See id. ¶ 21. He has witnessed first-hand the impact of 

excessive sediment and turbidity on the Dan River through his water monitoring 

activities and personal observations over the years. Id. ¶ 20. He is deeply 

concerned that the Project, as currently proposed, will increase sediment pollution 

in the Dan River because the Project will cross several unnamed tributaries that 

drain to the Dan River using the dry-ditch, open-cut crossing method. Id. ¶¶ 23–24. 

This sediment pollution will in turn harm wildlife and the health of the Dan River. 

Id. In addition, sediment pollution caused by the construction of the Project will 
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affect his ability to share his love of the Dan River with community members and 

visitors to the area through his guiding and river outfitter business. Id. ¶¶ 25, 27. 

The Project will harm his personal recreational, aesthetic, and economic interests 

in the Dan River. Id. ¶ 28. 

 The above-described injuries are fairly traceable to the Certification. 

Without the Certification, MVP cannot trench through streams used by Petitioners’ 

members. ADD070–081; ADD082–091; see also Lujan v. Defenders of Wildlife, 

504 U.S. 555, 572 n.7 (1992). 

 Because their members have standing, Petitioners have associational 

standing. Their members’ interests in protecting North Carolina waterways are 

germane to their organizational purposes. See, e.g., Crystal Cavalier-Keck Decl., ¶¶ 

9–11 (ADD099–105); Juhi Modi Decl., ¶¶ 6–8 (ADD106–111); Caroline Hansley 

Decl. ¶¶ 9–10, 12 (ADD112–118). Moreover, the members’ individual 

participation is unnecessary because this case seeks vacatur of agency action, not 

individualized relief. Hunt v. Washington State Apple Advert. Comm’n, 432 U.S. 

333, 343 (1977). Accordingly, Petitioners have standing, and this Court has 

jurisdiction. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether NCDEQ’s issuance of the Certification was arbitrary and 

capricious because NCDEQ failed to provide a reasoned explanation for why the 
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agency expected Southgate construction to comply with water quality requirements 

in light of MVP’s extensive record of water quality and permit violations. 

2. Whether NCDEQ’s issuance of the Certification violated Clean Water 

Act §401(d) because NCDEQ failed to include conditions in the Certification 

requiring MVP to comply with certain plans cited by the agency when the agency 

determined that such compliance was necessary to prevent violations of water 

quality standards.  

STATEMENT OF THE CASE 

Nature of the Case 

Pursuant to NGA Section 19(d)(1), 15 U.S.C. §717r(d)(1) (ADD006), this 

petition seeks review of NCDEQ’s CWA §401 certification that discharges related 

to MVP’s proposed open-cut, dry-ditch crossings of more than two dozen streams 

and wetlands in North Carolina will not violate water quality requirements. 

Legal Framework 

Congress established the Clean Water Act to “restore and maintain the 

chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. 

§1341 (ADD015). Section 401 furthers this goal by requiring states to certify that a 

project requiring a federal permit or license “will comply with applicable water 

quality requirements.” 40 C.F.R. §121.3(a) (2023) (ADD058). The state’s role in 

certifying projects is “essential in the scheme to preserve state authority to address 

USCA4 Appeal: 26-1044      Doc: 69            Filed: 07/28/2026      Pg: 16 of 59



9 
 

the broad range of pollution” because it allows states to protect their natural 

resources from the potential harms of federally sanctioned projects. S.D. Warren 

Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006); see also Mountain Valley 

Pipeline, 990 F.3d at 823 (“In this allocation of [401 certification] authority, 

Congress recognized the essential role that States must play in protecting their own 

waters.”). The state agency has several options: it may grant, deny, or waive a 

certification. See 33 U.S.C. §1341(a) (ADD015). 

In addition, a state may include conditions on a certification, which “shall” 

include “effluent limitations and other limitations, and monitoring requirements” 

necessary to ensure that applicants for a federal license comply with the CWA and 

applicable state water laws. 33 U.S.C. §1341(d) (ADD016). If a state includes 

conditions in its certification, those conditions “shall become” conditions of other 

federal permits, including the Section 404 permit for the Project. Sierra Club v. 

U.S. Army Corps of Eng’rs, 909 F.3d 635, 645–46 (4th Cir. 2018).   

“Water quality standards are a critical component of the CWA regulatory 

scheme[.]” Natural Res. Defense Council v. U.S. E.P.A., 16 F.3d 1395, 1399 (4th 

Cir. 1993). Water quality standards consist of three parts:  

(1) one or more designated uses of the state waters involved; (2) certain 
water quality criteria, expressed as numeric pollutant concentration 
levels or narrative statements representing a quality of water that 
supports a particular designated use; and (3) an antidegradation policy 
to protect existing uses and high quality waters. 
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Id. at 1400 (citing 33 U.S.C. §1313(c)(2)(A) and 40 C.F.R. §131). It is a 

fundamental principle under the Act that water quality standards “are legally 

required to be met [at] all times.” W. Va. Dep’t of Envtl. Prot., 64 F.4th at 503 

(quoting 49 Fed. Reg. 37,998, 38,038 (Sept. 26, 1984)). The water quality 

standards at issue here include North Carolina’s numeric and narrative water 

quality criteria2 and antidegradation policy. 15A N.C. Admin. Code 02B.0211(1) 

(ADD065); Id. §.0201 (ADD063). State regulations require that a proposed project 

comply with water quality standards on a short-term and long-term basis. Id. 

§.0211(2) (ADD065). 

 Waterways designated by the State as Class C waters are protected for 

secondary recreation, fishing, wildlife, agriculture, and any other uses other than 

water supply and primary contact recreation. 15A N.C. Admin. Code 02B.0211(1) 

(ADD065). North Carolina water quality standards protect those uses through 

numeric standards for dissolved oxygen, turbidity, and temperature, as well as 

 
2 North Carolina regulations refer to water quality criteria as “water quality 
standards.” See N.C. Gen. Stat. § 143-214.1(c) (“In establishing the standards 
applicable to each classification, the [Environmental Management] Commission 
shall consider and the standards when finally adopted and published shall state: the 
extent to which any physical, chemical, or biological properties should be 
prescribed as essential to the contemplated best usage.”) (ADD046). See also 15A 
N.C. Admin. Code 2B.0201 (“The [Environmental Management] Commission 
shall protect existing uses . . . and the water quality to protect such uses shall be 
protected by properly classifying surface waters and having standards sufficient to 
protect those uses.”) (emphasis added) (ADD063-064).  
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narrative standards for solids; biological integrity; and oils, deleterious substances, 

or colored or other wastes for Class C waters. Id. §§.0211(6) (“[d]issolved oxygen 

… for non-trout waters, not less than a daily average of 5.0 mg/l with an 

instantaneous value of not less than 4.0 mg/l …”) (ADD065); .0211(21) (“turbidity 

in the receiving water shall not exceed 50 Nephelometric Turbidity Units (NTU) in 

streams not designated as trout waters …”) (ADD068); .0211(18) (“[t]emperature 

… not to exceed 2.8 degrees C (5.04 degrees F) above the natural water 

temperature, and in no case to exceed 29 degrees C (84.2 degrees F) for mountain 

and piedmont waters …”) (ADD068).  

North Carolina protects wetlands through narrative water quality standards, 

including for biological integrity, solids, materials that “adversely affect” aquatic 

life, “floating or submerged debris, oil … or other material,” and “concentrations 

or combinations of substances that are toxic or harmful to human, animal, or plant 

life.” Id. §§ .0231(c)(1)–(7) (ADD070). State law prohibits discharges that cause or 

contribute to violations of those standards. See, e.g., 15A N.C. Admin. Code 

2H.0506(b) (ADD074). NCDEQ enforces both numeric and narrative water quality 

standards. See, e.g., Champion Int’l Corp. v. U.S. Envtl. Prot. Agency, 850 F.2d 

182 (4th Cir. 1988) (explaining that North Carolina and Tennessee could require 

color removal from discharged water to meet state narrative color and aesthetic 

criteria); House of Raeford Farms, Inc. v. N.C. Dep’t of Envtl. and Nat. Res., 242 
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N.C. App. 294, 296–300 (2015) (explaining that a “greasy brown film” and 

“settleable solids and sludge” were sufficient evidence to prove a narrative water 

quality violation). 

 Consistent with the Clean Water Act and the U.S. Environmental Protection 

Agency’s (“EPA”) regulations, 40 C.F.R. §131.12(a) (ADD061–062), North 

Carolina’s antidegradation policy provides in relevant part that “[t]he 

[Environmental Management] Commission shall protect existing uses … and the 

water quality to protect such uses shall be protected by properly classifying surface 

waters and having standards sufficient to protect these uses.” 15A N.C. Admin. 

Code 02B.0201(b) (ADD063).  

 NCDEQ must assure that a proposed project will comply with all water 

quality requirements before issuing a certification under Section 401 of the Clean 

Water Act. 33 U.S.C. §1341(a)(1) (ADD015); 40 C.F.R. §121.7(c)(3) (ADD059).  

Statement of Facts 

MVP’s Multiple Attempts to Build the Southgate Project in North Carolina 

 In 2019, MVP applied to NCDEQ for a §401 certification for its original 

Southgate project. See JA026; see also Mountain Valley Pipeline, 990 F.3d 818. 

Then, as now, MVP proposed to cross most streams and wetlands in the pipeline 

path using dry-ditch, open-cut methods. Id. at 822. NCDEQ denied that 
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certification because the project failed to avoid and minimize water pollution 

caused by construction. See id. at 831–32. 

 In Mountain Valley Pipeline, this Court described the dry-ditch, open-cut 

method of crossing streams and wetlands and its effects as follows: 

Where the proposed pipeline would cross a stream, MVP would dam 
the stream, dry up the area, and pump or pipe the stream to redirect its 
flow. MVP would then strip vegetation from the streambed and banks, 
dig a trench, and lay the pipe. Once done, MVP would backfill the 
streambed, re-stabilize it, and allow water to flow once again. But by 
clearing vegetation and grading along the stream banks, the pipeline's 
construction would expose additional ground to erosion, increasing 
the sediments that spill into the water. This increasing sedimentation, 
in turn, may alter the water’s chemical balance or decrease its 
dissolved oxygen, harming aquatic wildlife. The sedimentation may 
also harm aquatic wildlife by decreasing light penetration, killing 
organisms that rely on photosynthesis to produce oxygen. And the 
damming and drying of streams during construction would disrupt the 
movement of fish and other organisms by imposing physical barriers 
to upstream or downstream migration. 
 

Id. at 822.  

 MVP went back to the drawing board, and five years later, in 2025, 

submitted a request to the Federal Energy Regulatory Commission to amend its 

certificate of public convenience and necessity, as well as a new application to 

NCDEQ for a §401 certification for its amended Southgate project. JA016–114. 

MVP now proposes to build a 30-inch wide, high-pressure steel gas transmission 

pipeline, 5.2 miles of which would snake across Rockingham County, North 

Carolina, crossing the Dan River and several of its tributaries. See JA1778. MVP 
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would trench under or blast through 29 streams and wetlands in North Carolina (an 

average of one water body within every 1,000 feet of pipeline) using the open-cut, 

dry-ditch methods described above. See JA126–29. In doing so, MVP proposes to 

permanently impact 52 linear feet of intermittent streams and permanently convert 

just over 3 acres of forested wetlands into “herbaceous” wetlands. JA1778.  

 NCDEQ solicited public comment on the request for a §401 certification in 

June 2025 and held a public hearing in August 2025. JA1779–80; see also JA173. 

Petitioners submitted public comments to NCDEQ, which provided an expert 

review of MVP’s construction plans, new literature demonstrating harms of 

trenched crossings, and a detailed description of MVP’s history of violations, 

discussed below. See JA521–1074. Petitioners urged NCDEQ to deny the 

certification. See, e.g., JA522. In the alternative, Petitioners recommended several 

conditions to NCDEQ which could be included in a §401 certification to reduce the 

impact of the Project on water quality. JA550–55.  

Nevertheless, on November 12, 2025, NCDEQ issued the Certification to 

MVP, asserting that “this activity will comply with water quality standards.” 

JA003. On the same day, NCDEQ released the November 7, 2025 Hearing 

Officer’s Report and Recommendations summarizing public comments, 

responding to those comments, and making recommendations to the agency 

regarding its permitting decision. JA1778–90.  
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NCDEQ arbitrarily dismissed concerns regarding MVP’s history of non-

compliance during construction of its Mainline Project (“Mainline”) in West 

Virginia and Virginia and failed to interrogate whether and to what extent the 

company’s purported plans in North Carolina differed from those that were in place 

at the time the violations occurred in the other states. JA1784–85.  

NCDEQ’s determination that MVP will comply with water quality standards 

rests in part on its assumptions that MVP will comply with the Stormwater Design 

Manual, Minimum Design Criteria, and North Carolina stormwater rules and 

regulations; will use erosion controls suitable for High Quality Waters; and will 

coordinate construction with another pipeline company working in the same area. 

JA1782–85. But NCDEQ included none of those assumptions as binding 

conditions of the Certification. See JA005–014. 

SUMMARY OF ARGUMENT 

1. The Certification was arbitrary and capricious because NCDEQ failed 

to provide a reasoned explanation for its prediction that Southgate construction will 

comply with all water quality requirements in the face of MVP’s extensive and 

uncontradicted record of noncompliance. 

The record before NCDEQ documented a pattern of systematic failure by 

MVP extending across years, states, and construction phases: 139 stormwater 

permit violations and nearly 50 narrative water quality standards violations in West 
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Virginia alone, W. Va. Dep’t of Envtl. Prot., 64 F.4th at 502; more than $2.75 

million in combined civil penalties, id., JA2369; nearly 1,500 pollution incidents in 

Virginia including 119 in the Piedmont ecoregion through which the entire 

Southgate route passes, JA181–83; and continued violations after MVP resumed 

construction in 2023, JA846; JA863–64; JA848–61). This Court has already held 

that type of record to require a reasoned explanation from any certifying agency. W. 

Va. Dep’t of Envtl. Prot., 64 F.4th at 501. NCDEQ provided none. 

NCDEQ’s response to that record consisted of only five sentences naming 

procedural measures: an inspector, an enforcement program, a pre-construction 

meeting, self-reporting, and a 24-hour notification requirement. JA1784–85. Every 

one of those measures was in place during Mainline construction. See Section I.B, 

infra. None of them prevented MVP from accumulating hundreds of violations. 

The sixth measure NCDEQ cited was substantive (compliance with the Stormwater 

Design Manual) but was not included as an enforceable requirement. JA1785. 

NCDEQ offered no explanation for why any of those measures would produce 

different results for Southgate. That failure is dispositive. W. Va. Dep’t of Envtl. 

Prot., 64 F.4th at 503–05. Continued reliance on the same demonstrably inadequate 

measures does not dispel the tension between MVP’s checkered past and 

NCDEQ’s prediction of future compliance. It perpetuates it. 
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NCDEQ’s error goes beyond not engaging with MVP’s record. The Hearing 

Officer put the point more plainly than perhaps intended, stating that the project “is 

not expected to violate water quality standards if the conditions in the 401 [water 

quality certification] are fully complied with by the applicant.” JA1789. But the 

record before NCDEQ, which detailed MVP’s extensive history of noncompliance, 

made clear that applicant compliance was not a foregone conclusion. Instead, 

reliance on such compliance was inherently unreasonable.  

Moreover, geography is irrelevant here. The violation history is MVP’s, not 

West Virginia’s or Virginia’s. A state line cannot expunge MVP’s rap sheet. 

NCDEQ’s explanation fails to include any analysis of any characteristic that might 

distinguish MVP’s Southgate project from its Mainline project. Judicial review is 

confined to the agency’s contemporaneous reasoning. Mountain Valley Pipeline, 

990 F.3d at 833; SEC v. Chenery Corp., 318 U.S. 80, 87 (1943). Here, NCDEQ’s 

explanation falls well short of reasoned. 

2. The Certification’s issuance is separately arbitrary, capricious, and not 

in accordance with law because NCDEQ failed to include as enforceable 

conditions the measures it relied upon to conclude that Southgate construction will 

comply with water quality standards.  

When a state concludes that particular measures are necessary to ensure 

compliance with water quality requirements, those measures must appear as 
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conditions of the §401 certification. 33 U.S.C. §1341(d) (ADD008); N.C. Dep’t of 

Envtl. Quality v. FERC, 3 F.4th 655, 661 (4th Cir. 2021); W. Va. Dep’t of Envtl. 

Prot., 64 F.4th at 505–06. An agency cannot ground its compliance finding in 

measures the agency’s certification does not require. Yet NCDEQ did exactly that 

three times. Any one of the three requires vacatur of the Certification. 

First, NCDEQ relied on MVP’s compliance with the Stormwater Design 

Manual, Minimum Design Criteria, and state stormwater rules to justify 

certification, JA1784–85, but required only that MVP secure an approved 

stormwater plan—not comply with one, JA006. The Natural Gas Act preempts 

state stormwater regulation of interstate pipelines, 15 U.S.C. §717b(d) (ADD001), 

and the CWA independently exempts gas transmission facility stormwater, 33 

U.S.C. §1342(l)(2) (ADD020). MVP is only bound to the Stormwater Design 

Manual, Minimum Design Criteria, and state stormwater rules if the Certification 

requires compliance with them. It does not. 

Second, NCDEQ relied on MVP’s commitment to implement erosion 

controls suitable for High Quality Waters (“HQW”) to dismiss concerns about 

construction impacts, JA1787, but the Certification imposes no such requirement. 

JA1–015. MVP confirmed the consequences of that omission immediately. When 

the company submitted its erosion and sediment control plans, it designed to a 10-

year storm standard rather than the 25-year standard HQW controls require. See 
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Section II.B, infra. At the first opportunity, the company abandoned the very 

commitment the agency relied upon in certifying compliance.  

Third, NCDEQ relied on MVP’s commitment to coordinate construction 

scheduling with another pipeline company in the same watershed during a similar 

timeframe to conclude that cumulative water quality impacts would be avoided, 

JA1786, but the Certification imposes no such requirement, JA1–015. An assumed 

commitment MVP is free to disregard violates 33 U.S.C. §1341(d) (ADD016). 

Finally, Condition 2’s incorporation of MVP’s “plans and specifications” 

does not cure those omissions. First, a broad interpretation of Condition 2 would 

violate Section 401 by conditioning the Certification on requirements unrelated to 

water quality. Second, under basic principles of interpretation, Condition 2 is 

unambiguously limited in its scope. If NCDEQ intended to bind MVP to its 

commitments in the application materials, then NCDEQ must do so clearly. The 

Certification must be vacated. 

ARGUMENT 

Standard of Review 

In proceedings reviewing § 401 certifications under the Natural Gas Act 

Section 19(d)(1), 15 U.S.C. §717r(d)(1) (ADD006), this Court applies the 

Administrative Procedure Act’s standard of review. Mountain Valley Pipeline, 990 

F.3d at 826. Under that standard, the Court must set aside agency action that is 
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“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” 5 U.S.C. §706(2)(A). 

An agency action that misapplies an applicable statute or regulation is not in 

accordance with law. Sierra Club, 909 F.3d at 655; accord Chenery, 318 U.S. at 

94. The meaning of the Certification’s conditions is a question of law that this 

Court reviews de novo. The applicable standard of review commands that “the 

reviewing court shall decide all relevant questions of law” and “determine the 

meaning or applicability of the terms of an agency action.” 5 U.S.C. §706; see also 

N.C. Gen. Stat. §150B-51(c). That requires courts to exercise independent 

judgment rather than defer because it is “the responsibility of the court to decide 

whether the law means what the agency says.” Loper Bright Enterprises v. 

Raimondo, 603 U.S. 369, 391 (2024) (internal quotation marks omitted). Because a 

§401 certification is an “agency action,” the court must determine its meaning. 

This Court reviews CWA permits “in the same manner as [it] would 

contracts or other legal documents,” applying contract interpretation principles de 

novo. Ohio Valley Envtl. Coalition v. Fola Coal Co., 845 F.3d 133, 138 (4th Cir. 

2017); Piney Run Pres. Ass’n, 268 F.3d at 269.  

To survive arbitrary and capricious review in Natural Gas Act Section 

19(d)(1) proceedings, a state agency must “examine the relevant data and articulate 

a satisfactory explanation for its action including a rational connection between the 
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facts found and the choice made.” Friends of Buckingham v. State Air Pollution 

Control Bd., 947 F.3d 68, 83 (4th Cir. 2020) (cleaned up). A satisfactory 

explanation requires more than bare recitals. Sierra Club v. U.S. Dep’t of Interior, 

899 F.3d 260, 294 (4th Cir. 2018), and “[r]ecord evidence contrary to an agency’s 

conclusion requires ‘further elaboration’ and must be ‘grapple[d] with.’” W. Va. 

Dep’t of Envtl. Prot., 64 F.4th at 502 (quoting U.S. Dep’t of the Interior, 899 F.3d at 

293). Agency actions are also arbitrary and capricious when they fail to address 

important aspects of the problem or put forth a decision or analysis that runs 

counter to the record. See Sierra Club v. U.S. Forest Serv., 897 F.3d 582, 594 (4th 

Cir. 2018). 

I. NCDEQ’S FAILURE TO PROVIDE A REASONED EXPLANATION 
FOR ITS COMPLIANCE PREDICTION IN THE FACE OF MVP’S 
EXTENSIVE RECORD OF WATER QUALITY VIOLATIONS WAS 
ARBITRARY AND CAPRICIOUS  

Clean Water Act §401 requires states to certify that discharges from 

proposed federal projects within their borders “will comply with” applicable water 

quality requirements. 33 U.S.C. §1341(a)(1) (ADD015); 40 C.F.R. §121.7(c)(3) 

(ADD059). North Carolina’s regulation tracks the federal standard: NCDEQ may 

not grant a certification if it finds that the project “will cause or contribute to a 

violation of water quality standards.” 15A N.C. Admin. Code 2H.0506(b) 

(ADD074). Water quality standards are not aspirational. “[T]he CWA requires 

strict compliance with water quality standards,” and those standards are “legally 
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required to be met [at] all times.” W. Va. Dep’t of Envtl. Prot., 64 F.4th at 503 

(cleaned up); see also 15A N.C. Admin. Code 2B.0211 (“Sources of water 

pollution that preclude any of these uses on either a short-term or long-

term basis shall be deemed to violate a water quality standard.”) (ADD065–069). 

The requirements that agencies provide satisfactory explanations for their 

actions and grapple with and elaborate on contrary evidence, id. at 501–02, have 

decisive force when an applicant’s past conduct directly contradicts a state’s 

compliance prediction. Where an agency confronts “a consistent record of the 

[applicant’s] chronic noncompliance,” it must provide more than a bare assertion 

that the applicant is expected to do better this time. Animal Legal Def. Fund v. 

Perdue, 872 F.3d 602, 620 (D.C. Cir. 2017). The agency must engage with the 

noncompliance history, explain why past violations do not portend future ones, and 

“articulate[] a satisfactory explanation for its action including a rational connection 

between the facts found and the choice made.” Friends of Buckingham, 947 F.3d at 

83. Although agencies may be entitled to deference to their predictive judgments, 

such deference “gives them no license to ignore the past when the past relates 

directly to the question at issue.” BellSouth Telecomms, Inc. v. FCC, 469 F.3d 

1052, 1060 (D.C. Cir. 2006). 

This Court applied those principles directly to MVP’s water quality 

compliance record in West Virginia Department of Environmental Protection, 64 
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F.4th 487. There, West Virgina had certified MVP’s Mainline project after 

acknowledging the company’s history of 139 stormwater permit violations and 46 

narrative water quality standards violations that resulted in $569,678 in civil 

penalties. Id. at 502. This Court vacated the certification because West Virginia 

“failed to provide a reasoned explanation as to why it believes MVP’s past permit 

violations will not continue to occur going forward.” Id. at 501. “Although [West 

Virginia] acknowledged MVP’s violation history,” this Court held, “it failed to 

dispel the tension between MVP’s checkered past and its confidence in MVP’s 

future compliance.” Id. at 502. Critically, this Court held that the agency’s failure 

could not be cured by pointing to controls that the applicant was already required 

to implement. Because the “enhanced practices” West Virginia cited were “the very 

practices MVP was already bound to perform … and that previously led to 

repeated water quality violations,” reliance on those same measures provided no 

reasoned basis for a different prediction going forward. Id. at 503–04. 

West Virginia Department of Environmental Protection controls here. Here, the 

applicant is the same company. The construction methods and the mitigation plans 

are nearly the same. The violation record is, if anything, more extensive and more 

recent. And NCDEQ’s response to that record was at least as irrational as West 

Virginia’s was. 
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A. The Record was Replete with Evidence of MVP’s History of Violating 
Water Quality Requirements 
 
The record evidence of MVP’s noncompliance history before NCDEQ was 

comprehensive, meticulous, and uncontradicted. It documented not just a few 

isolated missteps, but a pattern of systematic failure extending across years, states, 

and construction phases. 

West Virginia. During MVP Mainline construction, MVP was cited for 139 

violations of the state’s construction stormwater permit over the course of two 

years, along with at least 46 violations of narrative water quality standards. W. Va. 

Dep’t of Envtl. Prot., 64 F.4th at 502. The West Virginia Department of 

Environmental Protection brought two administrative enforcement actions against 

the company, resulting in $569,678 in civil penalties. Id. This Court, reviewing that 

same record, found it “replete with evidence contrary to the [state’s] conclusion” 

that MVP would comply with water quality standards going forward. W. Va. Dep’t 

of Envtl. Prot., 64 F.4th at 502. 

Virginia. MVP’s record in Virginia is particularly relevant to North 

Carolina’s review because the entire proposed Southgate route—in both North 

Carolina and Virginia—is located within the same Level III ecoregion (the 

Piedmont) as a substantial portion of MVP’s Mainline path in Virginia. JA181–83. 

The Piedmont ecoregion designation, assigned by the EPA, identifies areas of 

geological, ecological, and hydrological similarity. Id.  
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In the MVP Mainline segment in the Piedmont ecoregion alone, Virginia 

inspectors documented 119 cases that constitute violations of water quality 

requirements, including at least four instances where MVP’s activities resulted in 

measurable sediment deposits directly on streambeds. JA183. Critically, those 

violations occurred even where MVP had deployed so-called “enhanced” pollution 

controls, including super silt fencing and triple-stack compost filter socks, 

demonstrating that enhanced measures were insufficient to ensure compliance with 

water quality requirements within the Piedmont ecoregion. JA183. 

Post-2022 Violations. MVP’s noncompliance continued even after this 

Court’s West Virginia Department of Environmental Protection decision. For 

example, in November 2023, the West Virginia Department of Environmental 

Protection concluded that MVP had violated water quality standards at a crossing 

through Indian Creek in Monroe County, West Virginia, while it was constructing 

an open-cut crossing of that stream. JA846. Virginia imposed an additional 

$100,000 in civil penalties on MVP for violating water quality requirements that 

resumed with the 2023 construction phase. JA863–64. And third-party audits found 

that more than half of the streams and 90 percent of the wetlands in the Mainline 

construction corridor in West Virginia experienced decreased biological habitat 

quality scores and water quality standards violations during or following 

construction. JA848–61. The same construction methods that generated hundreds 
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of violations during the first phase of Mainline construction continued to generate 

violations when work resumed, which is exactly what the historical pattern would 

predict. 

B. NCDEQ’s Response to MVP’s Violation History was Arbitrary and 
Capricious 

 
Confronted with record evidence of MVP’s violation history, NCDEQ 

responded the same way West Virginia did—by citing a litany of measures it 

claimed would prevent future violations that had failed to do so time and time 

again. NCDEQ’s Hearing Officer Report, prepared by a Regional Supervisor and 

adopted as the basis for the Certification, addressed MVP’s violation history with 

five sentences: 

The applicant has indicated that a dedicated environmental inspector 
will be present during all in-stream construction activities. The 
Amendment Project construction must comply with the Stormwater 
Design Manual, which follows the Minimum Design Criteria outlined 
in the NC Stormwater Rules and Regulations. 
 
While we understand the concerns expressed by the commenters, the 
Division maintains a strong enforcement program for all issued 
authorizations. MVP will be required to schedule and conduct a pre-
construction meeting to understand condition compliance and shall 
report any non-compliance activities, including but not limited to 
sediment impacts to streams and wetlands, to [the agency]. If MVP 
becomes aware of any inability to comply with any of the conditions 
of the 401 Water Quality Certification, they must notify [NCDEQ] 
within 24 hours. 
 

JA1784–85.  
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 That response does not engage with the substance of the violation record. It 

does not acknowledge the 139 West Virginia permit violations; the $569,678 in 

West Virginia penalties; the $2.15 million Virginia fine, JA864; the 1,500 total 

Virginia pollution incidents, JA182; the 687 control failures, JA220; the 408 

missed deadlines in a single year, JA380; or the Piedmont-ecoregion specific data, 

JA183. It does not explain why the measures cited would prevent recurrences of 

documented past failures. It does not address the evidence that violations occurred 

even in periods of normal weather. JA193. It says nothing about biological 

impacts.  

 What NCDEQ offered instead was a laundry list of measures: (1) a 

dedicated environmental inspector during in-stream activities; (2) compliance with 

the Stormwater Design Manual; (3) North Carolina’s enforcement program; (4) a 

pre-construction meeting; (5) a self-reporting requirement; and (6) a 24-hour 

notification requirement. But at no time did NCDEQ make any effort to explain 

why those particular measures would prevent violations from recurring. That 

failure alone renders the decision arbitrary and capricious under West Virginia 

Department of Environmental Protection. See W. Va. Dep’t of Envtl. Prot., 64 F.4th 

at 502–05. 
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And that failure was consequential. Indeed, MVP is not even required to 

comply with one of the measures (the Stormwater Design Manual) cited in the 

report, so the Hearing Officer was plain wrong to rely on that.  

Moreover, the balance of the measures existed in a materially identical form 

during MVP’s Mainline construction yet failed to prevent MVP from violating 

water quality requirements hundreds of times. MVP was required to ensure an 

environmental inspector was onsite during instream construction on Mainline. ECF 

38-13, App. B, §3.1.3 Millions of dollars in fines assessed by West Virginia’s and 

Virginia’s enforcement programs did not deter MVP from further violations. W. Va. 

Dep’t of Envtl. Prot., 64 F.4th at 502; JA864. MVP was required to hold pre-

 
3 The cited document is an exhibit to Petitioners’ stay motion and includes excerpts 
of MVP’s Comprehensive Stream and Wetland Monitoring, Restoration and 
Mitigation Framework, applicable to Mainline construction. Appendix B to that 
document “consolidates various existing construction and restoration procedures 
into one document.”) ECF 38-13 at 10; see also W. Va. Dep’t of Envtl. Prot., 64 
F.4th at 504 (observing that the Mainline “Mitigation Framework does not bolster 
anything. Rather, it merely re-packages the measures already in place” for 
Mainline activities). The Mitigation Framework was an exhibit to Petitioners’ 
comments on MVP’s application to the U.S. Army Corps of Engineers for a 
Section 404 permit for the Southgate project, which was in turn incorporated by 
reference into Petitioners’ comments on MVP’s application to North Carolina for a 
§401 certification. JA522; JA609. Moreover, judicial notice of the Mitigation 
Framework is independently appropriate because it appears in the Joint Appendix 
of West Virginia Department of Environmental Protection. Joint Appendix Vol. I, 
Sierra Club v. W.t Va. Dep’t of Envtl. Prot., ECF 58-1, JA0126–345, No. 22-1008 
(4th Cir. May 24, 2022). Courts routinely take judicial notice under Federal Rule of 
Evidence 201(b)(2) of records from related proceedings before the same court. See, 
e.g., MacMillan Bloedel Ltd. v. Flintkote Co., 760 F.2d 580, 587 (5th Cir. 1985). 
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construction meetings during Mainline construction. ECF 38-13, App. B, §2.4. And 

MVP was required to report noncompliance and predicted noncompliance during 

Mainline construction. ECF 38-14, Conditions C.3 and F.2.4 Yet MVP amassed 

hundreds of violations of water quality requirements anyway. See, e.g., W. Va. 

Dep’t of Envtl. Prot., 64 F.4th at 502. 

The absence of any inquiry into MVP’s history of violations in the 

administrative record reinforces the point. NCDEQ was put on notice of the 

company’s egregious record at multiple points during the certification review 

process. See, e.g., JA175 (requesting a public hearing on MVP’s §401 certification 

application based in part on company’s track record in other states before the close 

of the first public comment period); JA547 –40 (providing detailed documentation 

of the company’s record during Mainline construction during the first public 

comment period). The agency received dozens of individual comments from 

concerned citizens demanding that the agency examine MVP’s noncompliance 

record and ensure that North Carolina waterways not meet the same fate as those in 

West Virginia and Virginia. See JA1793 (“Mountain Valley’s deplorable record of 

water quality violations is reason enough to dis-allow this reckless operation any 

 
4 The cited document is the West Virginia Oil and Gas Construction Stormwater 
Permit that MVP violated hundreds of times, West Virginia Department of 
Environmental Protection, 64 F.4th at 502, a public document subject to judicial 
notice. 
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access to NCs (sic) land or our waters. Please review their horrible record of 

violations in other states.”); JA1791 (“DEQ cannot trust MVP to comply with 

water quality laws because the company has repeatedly violated water quality laws 

during pipeline construction in other states.”). Yet at no point did the agency ask 

MVP to explain whether and how its construction plans differed from those 

employed on Mainline and thus why NCDEQ should expect a different outcome 

here. See JA176 (requesting additional information from MVP about hydrostatic 

testing, a specific work area, and an agent authorization form in July 2025); 

JA1130 (requesting additional information from MVP about hydrostatic testing, 

construction sequencing, and cumulative impacts in September 2025, after the 

close of the public comment period). To be sure, MVP’s application variously 

discussed the “wealth of experience” it gained during Mainline construction and 

“refinements” to its approach to construction, opaquely referencing its errors of the 

past. JA042. But at no point did MVP describe—or NCDEQ bother to ask—how 

any “refinements” would ensure compliance with North Carolina water quality 

standards. 

 In short, NCDEQ’s response to MVP’s documented violation history was the 

same as that of the West Virginia Department of Environmental Protection: 

Reference to “the very practices MVP was already bound to perform … and that 

previously led to repeated water quality violations.” Id. at 504. Continued reliance 
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on the same demonstrably inadequate measures does not “dispel the tension 

between MVP’s checkered past and [prediction of] MVP’s future compliance.” Id. 

at 502. It perpetuates it. 

 NCDEQ’s error goes beyond failing to engage with MVP’s record. The 

Hearing Officer put the point more candidly than perhaps intended, stating that the 

project “is not expected to violate water quality standards if the conditions in the 

401 [water quality certification] are fully complied with by the applicant.” JA1789. 

Given MVP's history of noncompliance, which transcends both project phases and 

state lines, such an assumption of applicant compliance is patently unreasonable. 

 NCDEQ’s explanation contains no analysis of any characteristic that might 

distinguish Southgate construction from the Mainline construction that generated 

MVP’s violation record. The explanation NCDEQ provided at the time that it 

issued the Certification is the explanation this Court reviews, and that explanation 

makes no effort to distinguish the two MVP projects. When this Court vacated 

North Carolina’s 2020 certification, it held that review of a §401 certification is 

confined to the grounds the agency actually invoked. Mountain Valley Pipeline, 

990 F.3d at 833; see also Chenery Corp., 318 U.S. at 87. NCDEQ invoked only six 

measures in response to MVP’s violation history and nothing else. That is the 

record of agency reasoning before this Court, and it is insufficient. Anything 

further offered at this point would be nothing but prohibited post-hoc 
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rationalization by litigation counsel. Appalachian Voices v. U.S. Dep’t of Interior, 

25 F.4th 259, 274 (4th Cir. 2022). 

 The geographic location of MVP’s chronic violations is also immaterial. The 

violation history belongs to MVP, not to West Virginia or Virginia. That is, a state 

line cannot purge MVP of its track record. North Carolina’s enforcement toolbox 

has no meaningful difference from the ones already deployed against MVP by 

West Virginia and Virginia. Compare N.C. Gen. Stat. §§113A-64, -65, -65.1 

(ADD041–043, 043–044, 044–045) with W. Va. Code §22-11-22, 22-11-19 

(ADD049–050, 048); and Va. Code §§62.1-44.15:63, :37, :37.1 (C) (ADD056–

057, 051–053, 054–055). West Virginia and Virginia deployed those tools, 

assessing civil penalties, issuing stop work orders, and pursuing judicial injunctive 

relief. Yet violations continued through project completion. NCDEQ’s answer to 

that is that North Carolina “maintains a strong enforcement program.” JA1785. 

That is not a reasoned explanation. As this Court recognized in West Virginia 

Department of Environmental Protection, “Section 401 was designed to prevent 

violations of federal law in the first instance, not mitigate the effects after they 

occur.” 64 F.4th at 505. 

 Record evidence documented hundreds of pollution incidents spanning the 

entirety of MVP Mainline’s construction period, using the same construction 

methods, in the same ecoregion. The record documented violations that occurred 
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early in construction and late; during normal weather and severe weather; with 

inspectors present and controls deployed; with enhanced measures in place; and 

even after major enforcement actions and consent decrees. Against that record, 

NCDEQ certified that discharges from a proposed extension of the same project, 

using the same methods, across the same ecoregion, will comply with water quality 

requirements. It did so citing only six measures—one nonbinding and the rest 

redundant of the Mainline—and without analysis of the violation record or an 

explanation of why the future would be different from the documented past. That is 

not a judgment entitled to deference. It is a conclusion that, as the D.C. Circuit has 

explained, impermissibly rests on an agency’s willingness “to ignore the past when 

the past relates directly to the question at issue.” BellSouth Telecomms, 469 F.3d at 

1060.  

This Court vacated a §401 certification for exactly this agency failure three 

years ago, in proceedings involving the same applicant and the same construction 

methods, and the same types of violations. The record before NCDEQ in this 

matter included more context about MVP’s violation history than the record before 

the West Virginia Department of Environmental Protection. And NCDEQ 

impermissibly failed to engage with it. The Certification must be vacated. 
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II. NCDEQ ARBITRARILY RELIED ON ASSUMED PROTECTIVE 
MEASURES WITHOUT MAKING THEM ENFORCEABLE 
CONDITIONS OF THE CERTIFICATION 

A. Section 401(d) Requires NCDEQ to Condition the Certification on 
Compliance with all the Measures on Which it Relied to Conclude that 
the Project Would Not Violate Water Quality Requirements  
 
Clean Water Act §401(d) provides that certifications “shall set forth any … 

limitations[] and monitoring requirements necessary to assure” that the applicant 

will comply with certain CWA provisions and “appropriate requirement[s] of State 

law,” 33 U.S.C. §1341(d) (ADD016), including state water quality standards. PUD 

No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700, 712 

(1994). This Court has explained that, “[i]f the state concludes that conditions on 

the operation of the project are necessary to ensure compliance with its water 

quality standards, those conditions must be set out in the §401 certification.” N.C. 

Dep’t of Envtl. Quality, 3 F.4th at 661 (emphasis added); see also W. Va. Dep’t of 

Envtl. Prot., 64 F.4th at 505. Accordingly, if a state concludes that compliance with 

water quality requirements depends on the applicant taking particular action, then 

the §401 certification must expressly condition approval on that action. The state 

cannot support its conclusions about project impacts by assuming the applicant will 

voluntarily implement protections that are not made enforceable. To do so is 

arbitrary and capricious. As such, a certification without all necessary conditions 
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cannot ensure compliance with water quality requirements and should be vacated. 

See W. Va. Dep’t of Envtl. Prot., 64 F.4th at 506, 509. 

The state agency at issue in West Virginia Department of Environmental 

Protection issued a §401 certification that “repeatedly indicated” its assumption 

that the applicant would comply with two stormwater prevention plans, Id. at 505; 

these plans identified best management practices necessary to protect waterways 

and aquatic life from erosion and sedimentation associated with construction 

runoff. Id. The agency’s assumption, in turn, formed the basis for the agency’s 

determination that the applicant’s project would comply with state water quality 

standards. Id. Yet the agency included a total of thirty-one conditions in the 

certification, none of which addressed compliance with these stormwater pollution 

prevention plans. This Court found that the agency’s “inexplicabl[e]” omission 

rendered the agency’s determination that the project would comply with state water 

quality standards “wholly unreasonable.” Id. at 505–06 (citing Mountain Valley 

Pipeline, 990 F.3d at 833). The same is true here. 

NCDEQ omitted three key actions as conditions in the Certification, even 

though those actions formed the basis for its conclusion that the Project would 

comply with water quality standards. First, the agency failed to require MVP’s 

compliance with a stormwater management plan under Condition 3. Second, the 

agency omitted a condition memorializing MVP’s commitment to implement 
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stormwater controls suitable for High Quality Waters. Finally, the Certification 

does not include a condition requiring MVP to coordinate construction with 

another pipeline company constructing a project in nearly the same location during 

the same timeframe. The agency did this while explicitly relying on those 

protective measures to assure the public that the Project would comply with water 

quality requirements. Those omissions were arbitrary and capricious, and therefore, 

the Certification must be vacated. See W. Va. Dep’t of Envtl. Prot., 64 F.4th at 506, 

509. 

1. The Agency improperly assumed compliance with state stormwater 
regulations 

The Hearing Officer’s Report states that the Project “must comply with the 

Stormwater Design Manual, which follows the Minimum Design Criteria outlined 

in the NC Stormwater Rules and Regulations,” JA1785, and repeatedly refers to 

the regulatory requirement to consider “protection of downstream water quality 

through stormwater control measures.” JA1780–81. Indeed, the Hearing Officer 

pointed to MVP’s compliance with the Stormwater Design Manual and Minimum 

Design Criteria to assuage Petitioners’ concerns about MVP’s history of non-

compliance. JA1785. Yet there is no mention of the Stormwater Design Manual, 

Minimum Design Criteria, or compliance with the NC Stormwater Rules and 

Regulations anywhere in the Certification. 
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The closest NCDEQ comes to requiring compliance with the Stormwater 

Design Manual, Minimum Criteria, and the state stormwater rules is Condition 3, 

which requires MVP to apply for a stormwater management plan before 

construction. JA006. As an initial matter, the difference between requiring MVP to 

“secure an approved stormwater management plan” and requiring MVP to comply 

with that plan is significant because the Natural Gas Act preempts state regulation 

of interstate pipelines beyond the requirements of the CWA, the Clean Air Act, and 

the Coastal Zone Management Act. 15 U.S.C. §717b(d) (ADD001). North Carolina’s 

stormwater management laws are not requirements of those three federal statutes, 

leaving them preempted and unenforceable against the company outside of the 

Certification. And even if North Carolina’s Stormwater Rules and Regulations were 

part of the state’s federal CWA program, they would remain inapplicable to MVP 

because the CWA exempts stormwater runoff from gas transmission facilities from 

its requirements. 33 U.S.C. §1342(l)(2) (ADD020). So, the Certification must 

explicitly require compliance with the state Stormwater Design Manual, Minimum 

Design Standards, and Stormwater Rules and Regulations for those protections to be 

enforceable against MVP. But the Certification includes no such condition. 

It is true that other conditions address stormwater controls: Condition 5 

requires MVP to implement post-construction stormwater management measures 

in the generic FERC Upland Erosion Control, Revegetation, and Maintenance 
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Plan, JA006; Condition 10 requires compliance with the state Sediment Pollution 

Control Act, JA007; Condition 13 requires compliance with a construction 

stormwater permit, JA007; Condition 25 requires compliance with the state 

Sediment and Erosion Control Planning and Design Manual, JA011; and 

Conditions 31 and 32 require post-construction monitoring, JA012–13.  

But those conditions do not cure the agency’s failure to require compliance 

with a stormwater management plan, the Stormwater Design Manual, or the state 

stormwater rules. First, the record is devoid of any discussion of whether or how 

the generic FERC Upland Erosion Control, Revegetation, and Maintenance Plan 

requirements referenced in Condition 5 overlap with the stormwater rules or 

practices outlined in the state Stormwater Design Manual. Also, the North Carolina 

Sedimentation Pollution Control Act, N.C. Gen. Stat. §113A-50, et. seq. 

(ADD026), and Sediment and Erosion Control Planning and Design Manual 

primarily address sediment and erosion controls related to construction and land-

disturbing activities. See, e.g., 15A N.C. Admin. Code 4B.0106 (outlining the 

objectives of erosion and sediment control plans) (ADD076). The Stormwater 

Design Manual is separate from the Sediment and Erosion Control Planning and 

Design Manual; compliance with one does not equate to compliance with both. 

Likewise, construction activities subject to the Sedimentation Pollution Control 

Act must apply for and obtain coverage under the construction stormwater permit 
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referenced in Condition 10. The Stormwater Design Manual and state stormwater 

rules are different, addressing water quality from stormwater runoff from a variety 

of sources beyond land disturbing activities, as well as post-construction activities. 

See, e.g., 15A N.C. Admin. Code 2H.0126 (addressing stormwater subject to 

National Pollutant Discharge Elimination System permits) (ADD073); id. §.1001 

(addressing post-construction stormwater management) (ADD071–072). Even if 

there is overlap between the erosion and sediment rules and the stormwater rules, 

the Sediment and Erosion Control Planning and Design Manual would still include 

separate and distinct requirements from the Stormwater Design Manual. Finally, 

Conditions 31 and 32 requiring monitoring after construction do not bind MVP to 

any substantive requirements, much less the Stormwater Design Manual, Minimum 

Criteria, or state stormwater rules.  

2. The Agency unreasonably assumed MVP would honor its commitment 
to impose heightened protections for High Quality Waters at all stream 
crossings 

The dry-ditch, open-cut stream crossing method MVP proposed—and 

NCDEQ approved—for stream and wetland crossings will cause temporary and 

permanent impacts to water quality. See, e.g., JA664 (“Open-cut pipeline 

construction creates a swath of permanent disturbance that alters the hydrology of 

surface water and groundwater resources …”). In response to Petitioners’ 

comments raising alarm about the expected erosion and sediment runoff into 
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impacted streams, the agency asserted that MVP “documented avoidance and 

minimization to ensure water quality standards are protected … [and] proposed 

various techniques of protecting water quality during construction[.]” JA1782. 

Among those “techniques,” MVP “committed to implementing the controls 

outlined in the NC Erosion and Sediment Control Planning and Design [Manual] 

suitable for High Quality Water (sic) (HQW) even though the Amendment Project 

does not cross” High Quality Waters. JA1783.  

But nowhere in the Certification does NCDEQ require MVP to implement 

controls suitable for High Quality Waters. The consequences of the agency’s failure 

to include such a binding condition have already come to pass. The state Sediment 

and Erosion Control Manual requires that erosion and sediment control measures 

around High Quality Waters be designed to control runoff from a 25-year storm, 

rather than the standard 10-year peak runoff.5 Yet MVP’s erosion and sediment 

control plans already submitted to the agency for approval commit only to a 10-

year storm standard.6 Even before construction has started, MVP has failed to 

 
5 North Carolina Erosion and Sediment Control Planning and Design Manual at 
1.2, available at https://www.deq.nc.gov/energy-mineral-and-land-resources/land-
quality/erosion-and-sediment-control-planning-and-design-manual/erosion-design-
manual-rev-may-2013-compressed/download. Petitioners respectfully request that 
the Court take judicial notice of this agency guidance document. 

6 MVP Southgate Amendment Project, Docket No. CP25-60-000, Attachment IP-6: 
Updated Erosion and Sediment Control Plans for North Carolina at 4 (PDF) and 21 
(PDF) (March 2026), available at https://perma.cc/5Z4G-SWUS. Petitioners 
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adhere to its commitment to apply the HQW requirements. This is precisely the 

problem 33 U.S.C. §1341(d) (ADD016) is designed to avoid by requiring all 

actions necessary to assure water quality compliance be Certification conditions.  

NCDEQ relied on those HQW protections to conclude that the Project would 

comply with water quality standards. JA1783. NCDEQ’s “inexplicabl[e]” omission 

of a condition requiring compliance with heightened protections for High Quality 

Waters was “wholly unreasonable” and renders the Certification invalid. W. Va. 

Dep’t of Envtl. Prot., 64 F.4th at 505–06 (citing Mountain Valley, 990 F.3d at 833). 

3. The Agency unreasonably relied on MVP’s voluntary commitment to 
coordinate construction activities with another pipeline company to 
minimize impacts of construction 

NCDEQ summarily dismissed Petitioners’ concerns about the cumulative 

effects of construction activities on impacted streams. JA1784. For example, 

Petitioners pointed to the fact that the Project would cross several unnamed 

tributaries to the Dan River, multiplying the effects of in-stream construction in the 

Dan River, and that another pipeline company, Transcontinental Gas Pipe Line 

Company (“Transco”) proposed construction of the Southeast Supply 

Enhancement Project in nearly the same place at the same time, exacerbating the 

risk of stream impacts. JA534. In response, the agency asserted that among the 

 
respectfully request that the Court take judicial notice of this filing by MVP with 
the Federal Energy Regulatory Commission.  
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“various techniques” proposed by MVP to “ensure that water quality standards are 

protected,” MVP committed to “implement construction scheduling coordination” 

with Transco. JA1784. 

Because the agency relied on MVP’s commitment to coordinate construction 

to conclude that the Project would comply with water quality standards, the agency 

was required to condition the Certification on that coordination. But again, 

nowhere in the Certification does the agency require MVP to “implement 

construction scheduling coordination.” And just as there is no actual requirement 

that MVP treat all the Project’s impacted waters like High Quality Waters, there is 

no requirement that MVP coordinate with Transco. NCDEQ’s omission is arbitrary 

and capricious, and therefore the Certification must be vacated.  

B. Condition 2 Does Not Incorporate the Necessary Conditions by 
Reference 

  
Condition 2’s incorporation by reference of all “plans and specifications” for 

the Project does not cure NCDEQ’s failure to include necessary conditions. JA005. 

That condition cannot function as a catch-all sweeping every application 

commitment into the Certification as a binding obligation. Such a reading fails for 

at least two reasons. It conflicts with §401(d)’s requirement that conditions be tied 

to compliance with water quality requirements. And it cannot be squared with the 

plain text of Condition 2 itself under principles of contract interpretation. If 
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NCDEQ intended to incorporate all affirmative commitments from MVP’s 

application, it must do so clearly and in compliance with §401. 

1. Conditions in a §401 certification must relate to water quality 
requirements. 

Section 401(d) authorizes conditions “necessary to assure” compliance with 

applicable water quality requirements. 33 U.S.C. §1341(d) (ADD016). While a 

state has significant authority to protect its waterways under §401, “that authority 

is not unbounded.” PUD No. 1 of Jefferson County, 511 U.S. at 712. A state “can 

only ensure that the project complies with ‘any applicable effluent limitations and 

other limitations, under [§§1311, 1312,]’ or certain other provisions of the Act, 

‘and with any other appropriate requirement of State law,’” id., which are “water 

quality requirements.” 40 C.F.R. §121.3(a) (ADD058). In other words, a state can 

add a condition to a §401 certification if that condition is related to water quality; 

conditions unrelated to water quality are outside the scope of the state’s authority. 

Incorporating every statement in MVP’s application package by reference 

does not satisfy that requirement. It leaves permittees, courts, and third-party 

enforcers with no way to determine from the face of the certification which 

incorporated commitments are conditions, which water quality requirements they 

protect, or how compliance will be measured. Where a §401 certification 

condition—enforceable through criminal sanctions and civil penalties (33 U.S.C. 

§1319(a)-(b) (civil enforcement), (c) (criminal enforcement) (ADD008)—leaves 
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permittees struggling to determine what is actually required of them, the rule of 

lenity resolves the uncertainty (even outside the criminal context) in the regulated 

party’s favor. See WEC Carolina Energy Solutions LLC v. Miller, 687 F.3d 199, 

203–04 (4th Cir. 2012). Federal courts do not adopt interpretations of agency 

action that place it beyond statutory authority; rather, they adopt interpretations 

that keep it within statutory bounds and reject those that would not. FDA v. Brown 

& Williamson Tobacco Corp., 529 U.S. 120, 161 (2000); 5 U.S.C. §706(2)(C). A 

condition construed to sweep in every application commitment without a nexus to 

a water quality requirement falls outside of what §401(d), PUD No. 1, and EPA’s 

implementing regulations allow. Therefore, MVP’s and NCDEQ’s reading of 

Condition 2 should be rejected. 

2. Condition 2’s plain text does not support incorporation by 
reference all statements in MVP’s application materials. 

Condition 2’s plain text does not so broadly incorporate the elements 

claimed by NCDEQ or Intervenor-Respondents for several reasons.  

First, this Court interprets CWA permits as contracts. Fola Coal, 845 F.3d at 

138; see also Piney Run Pres. Ass’n, 268 F.3d at 269. And as the Ninth Circuit has 

explained, citing Piney Run Pres. Ass’n, even if Clean Water Act permitting were 

complex, 

a court’s task in interpreting and enforcing a [CWA] permit is not—
[such] permits are treated like any other contract. See Nw. Envtl. 
Advocates [v. City of Portland], 56 F.3d [979,] 982 [(9th Cir. 1995)] 
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(“We review the district court’s interpretation of the 1984 permit as 
we would the interpretation of a contract or other legal document.”)[] 
If the language of the permit, considered in light of the structure of the 
permit as a whole, “is plain and capable of legal construction, the 
language alone must determine the permit’s meaning.” Piney Run 
Pres. Ass’n, 268 F.3d at 170 (citation omitted). 
 

Nat. Res. Def. Council, Inc. v. County of Los Angeles, 725 F.3d 1194, 1204–05 (9th 

Cir. 2013). The federal circuit courts hold this view because there is “no strict 

instruction in the law that a reviewing court must give an agency … ‘leeway’ or 

‘deference’ whenever it interprets the meaning of words on any piece of paper 

emanating from that agency.” Meadow Green-Wildcat Corp. v. Hathaway, 936 F.2d 

601, 605 (1st Cir. 1991). MVP has acknowledged that the contract interpretation 

paradigm applies. ECF 44 at 9.  

Both this Court and North Carolina courts apply the parol evidence rule or 

four corners rule to contract interpretation, meaning that extrinsic evidence of a 

provision’s meaning cannot be considered unless the provision is ambiguous. See, 

e.g., Fola Coal, 845 F.3d at 140; see also Firestone Tire & Rubber Co. v. Bruch, 

489 U.S. 101, 112 (1989); Ussery v. Branch Banking & Trust Co., 368 N.C. 325, 

335-36 (2015). Indeed, in Fola this Court rejected a state agency’s permit 

interpretation proffered in litigation, holding it could not “constitute extrinsic 

evidence” of the permit’s interpretation. Fola Coal, 845 F.3d at 140. NCDEQ and 

MVP’s insistence during the stay proceedings in this matter that Condition 2 
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sweeps broadly is exactly that kind of impermissible extrinsic evidence. Fola Coal, 

845 F.3d at 140.  

Second, the plain text of Condition 2 is unambiguous. “If the language of a 

permit is plain and capable of legal construction, the language alone must 

determine the permit’s meaning.” Id. at 139 (cleaned up).   

Condition 2 states in full: 

The plans and specifications for this project are incorporated by 
reference as part of this Water Quality Certification. If you change 
your project, you must notify the Division, and you may be required 
to submit a new application package with the appropriate fee.  
 
If the property is sold, the Permittee shall provide the new owner must 
[sic] with a copy of this Water Quality Certification and all plans and 
specifications incorporated by reference. The Permittee may transfer 
this Water Quality Certification to the new owner by submitting a 
letter to the Division with the following statement: “At the time the 
property is transferred, the terms and conditions of this 401 Individual 
Water Quality Certification, including the responsibility to ensure 
compliance, are binding on the new owner(s) of the property.” The 
letter shall be signed and dated by both the transferee and the new 
owner. 
 
Citation: 15A NCAC 02H .0507(d)(2). 
 

JA005. Read in its entirety, Condition 2 does only three things: It identifies the 

scope of the project,7 states how that scope may be changed, and provides 

instructions to the permittee if the property at issue is sold. NCDEQ and MVP 

 
7 “Plans and specifications” is a term of art with a specific usage and well-settled 
meaning that does not include environmental compliance documents. See, e.g., 
U.S. v. Spearin, 248 U.S. 132, 133–34 (1918). 
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attempt to salvage the Certification by insisting that Condition 2 does much more 

than just identify the project. But, as explained above, their statements on brief 

(ECF 44 at 8-9, and ECF 43, 16-17) and at argument cannot constitute extrinsic 

evidence to change the plain meaning of the permit. Fola Coal, 845 F.3d at 140. 

Third, incorporation-by-reference language does not automatically bind 

parties to the terms of an incorporated document without language manifesting an 

intent to bind the parties. Speedway Motorsports Int’l Ltd., 209 N.C. App. 474, 

483–85 (2011). Condition 2 includes no such language. If NCDEQ intended to 

bind MVP to its “plans and specifications,” it could have used binding language, 

for example, stating that MVP “shall implement” the plans and specifications as 

provided in its application materials or stating that MVP is “bound by” its 

application materials. Instead, NCDEQ incorporates “the plans and specifications 

for this project,” which is a defined and bounded corpus of engineering design 

documents, without any indication that every representation MVP made anywhere 

in its application package would become an enforceable obligation of the 

Certification. 

Finally, the proffered construction renders other conditions of the 

Certification redundant. Contracts must be read to give reasonable meaning to all 

provisions and strongly discourage readings that render other provisions 

superfluous. Ray D. Lowder, Inc., 26 N.C. App. 622, 639 (1975). For example, 
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Condition 29 specifically requires certain activities to be conducted in accordance 

with Sections 5.2.8 and 5.2.9 of MVP’s application. JA011. If Condition 2 already 

incorporated MVP’s application, then Condition 29 would be entirely superfluous. 

Because permits are interpreted using contract principles, the existence of 

Condition 29 proves that Condition 2’s incorporation clause cannot be read so 

broadly as to incorporate all affirmative commitments from MVP’s application. 

In sum, Condition 2 does not and cannot cure NCDEQ’s failure to include 

required conditions in the Certification. Because NCDEQ arbitrarily relied on 

assumed protective measures without making those measures conditions, the 

Certification should be vacated. 

CONCLUSION 

For the foregoing reasons, Petitioners respectfully request that this court 

vacate NCDEQ’s §401 Certification issued on November 12, 2025. 

REQUEST FOR ORAL ARGUMENT 

Petitioners respectfully request that this Court allow oral argument on this 

petition for review because it presents questions of continuing and important public 

interest. MVP will trench through dozens of streams and wetlands in North Carolina 

if the Certification is allowed to stand. Moreover, the Court’s decisional process 
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would be aided by oral argument due to the legal and factual issues presented in this 

matter. 

DATED: July 28, 2026   
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