
CASE NO. 26-1261 

 
 

IN THE UNITED STATES COURT OF APPEALS FOR THE 
FOURTH CIRCUIT 

 
 

LAILA DAMES, et al.,  
Plaintiffs-Appellees,  

 
v. 
 

LEE ROBERTS, et al., 
Defendants-Appellants. 

 
 

On appeal from the United States District Court for the Middle District 
of North Carolina, No.1:25-cv-00191-TDS-JGM 

 
 

RESPONSE BRIEF OF PLAINTIFFS-APPELLEES 
 

 
Daniel K. Siegel     Jaelyn D. Miller 
Ivy A. Johnson     EMANCIPATE NC 
Jacqueline Landry    P.O. Box 309 
Kristi Graunke     Durham, NC 27701 
ACLU OF NORTH CAROLINA  910.228.3741 
LEGAL FOUNDATION  
P.O. Box 28004     Reem Subei 
Raleigh, NC 27611    MUSLIM ADVOCATES 
919.592.4630     1032 15th Street NW #362 

        Washington, DC 20005 
           419.699.2080

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 1 of 40



i 
 

TABLE OF CONTENTS 

 

JURISDICTIONAL STATEMENT ........................................................... 1 

STATEMENT OF ISSUES ........................................................................ 1 

INTRODUCTION AND SUMMARY OF ARGUMENT ........................... 2 

STATEMENT OF THE CASE .................................................................. 6 

STANDARD OF REVIEW....................................................................... 10 

ARGUMENT ........................................................................................... 10 

I. Corum and its progeny bar sovereign immunity as a defense to 
valid state constitutional claims, including those brought in 
federal court. .................................................................................. 10 

A. The Corum doctrine prohibits all immunity defenses to state 
constitutional claims when a plaintiff lacks an adequate state 
law remedy. ................................................................................. 13 

B. Federal-law immunity imposes the same barriers to vindicating 
state constitutional rights that Corum prohibits. ...................... 20 

C. The state legislature has not acted to prevent federal courts 
from hearing Corum claims. ....................................................... 27 

II. In the alternative, the Court should remand so the District Court 
can fully address the parties’ arguments in the first instance. .... 29 

CONCLUSION ........................................................................................ 30 

REQUEST FOR ORAL ARGUMENT ..................................................... 31 

CERTIFICATE OF COMPLIANCE ........................................................ 33 

CERTIFICATE OF SERVICE ................................................................. 34 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 2 of 40



ii 
 

 

TABLE OF AUTHORITIES 

Cases 
 

ACLU of N.C. v. Stein, No. 1:23CV302, 
 2024 WL 3203185 (M.D.N.C. June 26, 2024) ........................... 19, 20, 28 
 

Alden v. Maine, 527 U.S. 706 (1999) ....................................................... 10 
 

Askew v. City of Kinston, 386 N.C. 286 (2024)........................................ 18 
 

Atascadero State Hosp. v. Scanlon, 473 U.S. 234 (1985) ................ passim 
 

Bd. of Educ. of Baltimore County v. Zimmer-Rubert, 
 409 Md. 200 (2009) ............................................................................... 11 
 

Bernstein v. Sims, No. 5:22-CV-277-BO, 
 2023 WL 2763108 (W.D.N.C. April 3, 2023) ........................................ 21 
 

Biggs v. N.C. Dep’t of Pub. Safety, 953 F.3d 236 (4th Cir. 2020) ........... 22 
 

Bin Xu v. UNC, No. 3:08CV403–RLV, 
 2010 WL 5067423 (W.D.N.C Dec. 6, 2010) .......................................... 21 
 

City of Raleigh v. Mechs. & Farmers Bank, 223 N.C. 286 (1943) .......... 27 
 

Corum v. University of North Carolina, 330 N.C. 761 (1992) ........ passim 
 

Craig v. New Hanover County Bd. of Educ., 
 363 N.C. 334 (2009) ...................................................................... passim 
 
Dames v. Roberts, No. 25CV191, 
 2026 WL 699627 (M.D.N.C. Mar. 12, 2026) ........................................... 8 
 

Deminski v. State Bd. of Educ., 377 N.C. 406 (2021) ............................. 26 
 

Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 
 601 U.S. 42 (2024) ...................................................................... 5, 12, 27 
 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 3 of 40



iii 
 

Doe v. UNC System, 133 F.4th 305 (4th Cir. 2025) ................................ 25 
 

El-Bey v. N.C. Dep’t of Pub. Safety, No. 5:21-cv-00084-MR, 
 2021 WL 5056082 (W.D.N.C. Oct. 29, 2021) ........................................ 21 
 
Ellis v. Salt Lake City Corp., 
 147 F.4th 1206 (10th Cir. 2025) ........................................................... 29 
 

Fla. Dep’t of Health & Rehab. Servs. v. Fla. Nursing Home Ass’n, 
 450 U.S. 147 (1981)............................................................................... 26 
 

Ford Motor Co. v. Dep’t of Treasury, 
 323 U.S. 459 (1945)......................................................................... 11, 24 
 

Frye v. Brunswick County Bd. of Educ., 
 512 F. Supp. 2d 694 (E.D.N.C. 2009) ................................................... 21 
 

Global Innovative Concepts, LLC v. State, 
 105 F.4th 139 (4th Cir. 2024) ............................................. 22, 23, 29, 30 
 

Googerdy v. N.C. Agric. & Tech. State Univ., 
 386 F. Supp. 2d 618 (M.D.N.C. 2005) .................................................. 21 
 
Guseh v. N.C. Cent. Univ., 206 F. App’x 255 (4th Cir. 2006) ....... 4, 19, 28 
 

Guseh v. N.C. Central Univ., 
 423 F. Supp. 2d 550 (M.D.N.C. 2005) .................................................  19 
 

Guseh v. N.C. Cent. Univ., No. 1:04CV00042, 
2006 WL 694621 (M.D.N.C. Mar. 13, 2006)…………………………..…19 

 

Guthrie v. N.C. State Ports Auth., 307 N.C. 522 (1983) ................... 15, 22 
 

Happel v. Guilford County Bd. of Educ., 387 N.C. 186 (2025) ............... 23 
 

Happel v. Guilford County Bd. of Educ., No. COA23-487-2, 
 2026 WL 1740299 (N.C. Ct. App. June 17, 2026) ........................ passim 
 

Huang v. Board of Governors of UNC, 
 902 F.2d 1134 (4th Cir. 1990) ............................................................... 25 
 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 4 of 40



iv 
 

Keller v. Prince George’s County, 827 F.2d 952 (4th Cir. 1987) ............. 29 
 

Kennecott Copper Corp. v. State Tax Commission, 
 327 U.S. 573 (1946)............................................................................... 25 
 

Kinsley v. Ace Speedway Racing, 386 N.C. 418 (2024) ........................... 18 
 

Laird v. Chrysler Corp., 460 A.2d 425 (R.I. 1983) ............................ 11, 27 
 

Lapides v. Bd. of Regents of Univ. Sys. of Georgia, 
 535 U.S. 613 (2002)............................................................................... 11 
 

Lee-Thomas v. Prince George’s County Pub. Schools, 
 666 F.3d 244 (4th Cir. 2012) ......................................................... passim 
 

Love v. Hogan, No. 22-1928, 
 2025 WL 763473 (4th Cir. Mar. 11, 2025) ........................................... 25 
 

Lytle v. Griffith, 240 F.3d 404 (4th Cir. 2001) ........................................ 29 
 

N.C. Bar & Tavern Ass’n v. Stein, 388 N.C. 149 (2025) ......................... 18 
 

Pan-Am Tobacco Corp. v. Dep’t of Corrs., 471 So. 2d 4 (Fla. 1984) ........ 23 
 

Parente v. Lefebvre, 122 F.4th 457 (1st Cir. 2024) ................................. 11 
 

Sheaffer v. County of Chatham, 337 F. Supp. 2d 709 (2004) ................. 21 
 

Stahle v. CTS Corp., 817 F.3d 96, 113–115 (2016) ................................. 28 
 

Torres v. Dye, No. 5:20-cv-00164-MR, 
 2022 WL 620333 (W.D.N.C. Mar. 2, 2022) ........................................... 21 
 

Washington v. Cline, 385 N.C. 824 (2024) .............................................. 18 
 

Zayre-Brown v. N.C. Dep’t of Pub. Safety, No. 3:22-CV-191-MOC-DCK, 
2024 WL 410243 (W.D.N.C. Feb. 2, 2024) ........................................... 20 

 
Statutes 

28 U.S.C. § 1291 ........................................................................................ 1 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 5 of 40



v 
 

28 U.S.C. § 1331 ........................................................................................ 1 

28 U.S.C. § 1367 ........................................................................................ 1 

28 U.S.C. § 1367(c)(1) .............................................................................. 21 

42 U.S.C. § 1983 .................................................................................... 1, 2 

Fla. Stat. § 768.28(18) ............................................................................. 23 

Md. Code Ann., State Gov’t § 12-104(a) .................................................. 26 

N.C.G.S. § 1-267.1 ................................................................................... 28 

N.C.G.S. § 143-291 .................................................................................. 24 

N.C.G.S. § 1A-1 ........................................................................................ 29 

 

Constitutional Provisions 

N.C. Const. Art. I, § 14  ................................................................... passim 

U.S. Const. Amend I...……………………………………………………….1, 8 

U.S. Const. Amend. IV .......................................................................... 1, 8 

U.S. Const. Amend. XIV ........................................................................ 1, 8 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 6 of 40



1 
 

JURISDICTIONAL STATEMENT 
 

 This action arises under the First, Fourth, and Fourteenth Amend-

ments to the United States Constitution; 42 U.S.C. § 1983; Article I, Sec-

tion 14 of the North Carolina Constitution; and North Carolina common 

law. The District Court had subject matter jurisdiction under 28 U.S.C. 

§§ 1331 and 1367. 

On February 4, 2026, the District Court issued an order denying 

certain Defendants’ motion to dismiss Plaintiffs’ state constitutional free-

speech claim on grounds of sovereign immunity. Those Defendants filed 

notice of appeal on March 5, 2026. This Court has jurisdiction over the 

appeal under 28 U.S.C. § 1291 and the collateral order doctrine. 

STATEMENT OF ISSUES 
 

I. Whether the District Court correctly held that sovereign im-

munity did not bar Plaintiffs’ state constitutional claims.  

II. In the alternative, whether this Court should remand to the 

District Court to fully address the parties’ arguments in the first in-

stance.  
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Thirty-four years ago, the Supreme Court of North Carolina held 

that “sovereign immunity cannot stand as a barrier to North Carolina 

citizens who seek to remedy violations of their rights guaranteed by the 

Declaration of Rights” in the state constitution. Corum v. University of 

North Carolina, 330 N.C. 761, 785–86 (1992). “The very purpose of the 

Declaration of Rights is to ensure that the violation of these rights is 

never permitted by anyone who might be invested under the Constitution 

with the powers of the State.” Id. at 783. 

Since then, state constitutional claims for damages have come to be 

known as Corum claims. The state supreme court has reaffirmed and ex-

panded this doctrine in sweeping terms. When plaintiffs allege injury by 

a state actor and lack “an adequate remedy at state law,” they may “bring 

claims directly under our State Constitution that will not be susceptible 

to an immunity defense.” Craig v. New Hanover County Bd. of Educ., 363 

N.C. 334, 338 (2009).  

North Carolina’s federal courts frequently invoke their supple-

mental jurisdiction to hear Corum claims. That’s what happened in this 

case. Plaintiffs brought federal claims under 42 U.S.C. § 1983 and free-
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speech claims under Article I, Section 14 of the North Carolina Constitu-

tion. As relevant here, the District Court relied on Corum in denying De-

fendants’ motion to dismiss the state constitutional claims because of sov-

ereign immunity. JA35. 

On appeal, Defendants argue that the District Court erred: while 

state actors can’t plead sovereign immunity against Corum claims in 

state court, Eleventh Amendment sovereign immunity remains available 

in federal court. Defs. Br. 12–15. Defendants are wrong, and this Court 

should affirm. 

If a state does not expressly consent to suit in federal court, consent 

may still be evident “by such overwhelming implication from the text” of 

state law “as will leave no room for any other reasonable construction.” 

Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 240 (1985) (cleaned up). 

This inquiry, though demanding, is not a magic words test. See Lee-

Thomas v. Prince George’s County Pub. Schools, 666 F.3d 244, 254 (4th 

Cir. 2012). 

The inquiry here centers on decisions from North Carolina’s highest 

court construing the North Carolina Constitution. That authority—

which expressly, and without exception, forbids state actors from plead-
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ing immunity against a valid Corum claim—creates an overwhelming im-

plication that sovereign immunity is not available against a valid Corum 

claim brought in federal court.  

First, Corum and its progeny establish that plaintiffs who lack an 

adequate state law remedy—that is, a common law or statutory claim not 

barred by immunity—may “bring claims directly under our State Consti-

tution that will not be susceptible to an immunity defense.” Craig, 363 

N.C. at 338. This doctrine extends to immunity conferred by federal law. 

Happel v. Guilford County Bd. of Educ., No. COA23-487-2, 2026 WL 

1740299, at *6 (N.C. Ct. App. June 17, 2026). And this Court has held in 

an unpublished opinion that the Eleventh Amendment does not bar 

Corum claims in federal court. N.C. Central Univ. v. Guseh, 206 F. App’x 

255 (4th Cir. 2006) (per curiam). 

The Court should reach the same conclusion here. Plaintiffs lack an 

adequate state law remedy—Defendants have not argued otherwise—

and federal-law sovereign immunity is clearly “an immunity defense” 

that would bar Plaintiffs’ Corum claims.  

Second, the state supreme court has grounded its decisions in prin-

ciples that apply equally across forums: deterring state constitutional vi-
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olations and holding the state responsible when violations occur. Cutting 

off federal court as a place to raise Corum claims against state actors—

which plaintiffs have been doing for years—would undermine these prin-

ciples and impose the same barriers to enforcing constitutional rights 

that Corum forbids.  

Defendants argue that Corum only dealt with state-law sovereign 

immunity and doesn’t implicate the state’s consent to suit in federal 

court. But Corum’s progeny confirm that the doctrine extends to all im-

munity defenses: distinctions between them are “immaterial” when, “[i]n 

application,” they would yield the same result. Craig, 363 N.C. at 335 n.3. 

Moreover, accepting Defendants’ argument “would come perilously 

close . . . to imposing a ‘magic-words’ requirement” for Eleventh Amend-

ment analysis, which the Supreme Court and this Court have expressly 

declined to do. Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 601 

U.S. 42, 54 (2024); Lee-Thomas, 666 F.3d at 254. 

 Finally, the state legislature has not acted to address federal courts 

hearing Corum claims even though it has legislated on other aspects of 

state constitutional litigation. This acquiescence further supports the 

District Court’s conclusion. 
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 In the alternative, this Court should remand for the District Court 

to fully consider these arguments in the first instance. The issue on ap-

peal received minimal attention below. So, while the District Court 

reached the correct result, it never had an opportunity to fully engage 

with the arguments being made now.  

STATEMENT OF THE CASE 
 

 This case arises from a political demonstration held in April 2024 

on the campus of the University of North Carolina at Chapel Hill (UNC). 

JA2–3. The amended complaint alleges that, at the time, Plaintiffs were 

students and faculty at UNC and other nearby universities. JA70–72. On 

a large grassy quad in the middle of campus, Plaintiffs and other partic-

ipants set up an encampment to express opposition to what they de-

scribed as an ongoing genocide in Gaza and the United States’ complicity 

therein. JA96–104. 

 The demonstration consisted of about two dozen camping tents. 

JA67, JA83. Participants engaged in singing, chanting, prayer circles, 

study groups, and “teach-ins.” JA67, JA86. Plaintiffs took care to keep 

the quad clean, did not damage any campus property, and were respectful 
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of non-participants walking near the encampment. JA86. This kind of 

demonstration was authorized by university policy. JA80. 

 But on April 30, 2024, in the early morning while Plaintiffs and 

many other participants were still asleep, UNC officials circulated a let-

ter ordering participants to leave the area in thirty minutes or face ar-

rest. JA67, JA89–90. None of the Plaintiffs received the letter before law 

enforcement arrived at the encampment and began violently arresting 

protestors who hadn’t dispersed. JA90. Plaintiffs were detained; three 

were arrested. JA92–105. Plaintiff Emily Rogers, who has a disability 

and uses a cane to walk, was seriously injured when a UNC police officer 

grabbed her cane and threw her to the ground. JA94. 

Defendants issued trespass notices against Plaintiffs which indefi-

nitely prohibited them from accessing the entirety of UNC’s campus. 

JA95, JA98, JA101, JA102. The trespass notices were upheld after a cur-

sory hearing before the UNC chief of police. JA110–111. 

Three Plaintiffs faced criminal trespass charges in state court, all 

of which were dismissed. JA96, JA99, JA102. Afterwards, Plaintiffs sued 

UNC officials and law enforcement officers in the Middle District of 

North Carolina. Plaintiffs alleged prior restraint, viewpoint discrimina-

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 13 of 40



8 
 

tion, and retaliation claims under the First Amendment; parallel free 

speech Corum claims under Article I, Section 14 of the North Carolina 

Constitution; Fourth Amendment false arrest and use of force claims; 

Fourteenth Amendment procedural due process claims; and state law 

claims of battery and wrongful arrest. JA128–144. Plaintiffs sought dam-

ages as well as declaratory and injunctive relief. JA144–145. 

Plaintiffs moved for a preliminary injunction. The District Court 

held that Plaintiffs had engaged in protected speech and were likely to 

succeed on their First Amendment viewpoint discrimination claim: “Ul-

timately, the indefinite duration of the bans, coupled with the absence of 

any standard governing whether to re-admit Plaintiffs onto the UNC-CH 

campus and the limited evidence of Plaintiffs’ specific involvement in al-

leged wrongdoing, renders the bans unreasonable . . . .” Dames v. Roberts, 

No. 25CV191, 2026 WL 699627, at *9 (M.D.N.C. Mar. 12, 2026). The Dis-

trict Court preliminarily enjoined UNC officials from enforcing the tres-

pass bans. Id. 

Defendants filed a motion to dismiss. They briefly argued that the 

Eleventh Amendment barred all of Plaintiffs’ claims, including their fed-

eral claims, against Defendants in their official capacities. JA193–195. 
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In response, Plaintiffs cited Corum as to the state constitutional claims. 

Dist. Ct. ECF No. 23 at 12 n.1. In reply, Defendants did not address 

Corum or provide any more substantive argument on the issue. See Dist. 

Ct. ECF No. 27. 

The District Court granted Defendants’ motion in part, dismissing 

Plaintiffs’ prior restraint, procedural due process, and wrongful arrest 

claims, as well as one Plaintiff’s battery claim, but allowing all other 

claims to proceed. JA53–54. As to Plaintiffs’ Corum claims, the District 

Court ruled as follows: 

[T]he North Carolina Supreme Court has held that 
“[t]he doctrine of sovereign immunity cannot stand 
as a barrier to North Carolina citizens who seek to 
remedy violations of their rights guaranteed by the 
Declaration of Rights.” Corum v. Univ. of N.C. ex 
rel. Bd. Of Governors, 413 S.E.2d 276, 291 (N.C. 
1992). “Thus, when there is a clash between these 
constitutional rights and sovereign immunity, the 
constitutional rights must prevail.” Id. at 292. Ac-
cordingly, sovereign immunity does not bar Plain-
tiffs’ state constitutional claims against [univer-
sity officials] in their official capacities. 

 
JA35. 

Defendants only appeal this aspect of the District Court’s orders. 

JA226–227.  
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STANDARD OF REVIEW 

 This Court reviews a district court’s denial of Eleventh Amendment 

immunity de novo. Lee-Thomas, 666 F.3d at 247. 

 

ARGUMENT 

I. Corum and its progeny bar sovereign immunity as a de-
fense to valid state constitutional claims, including those 
brought in federal court.  

 

Under the United States Constitution, states enjoy sovereign im-

munity from suit in both state and federal courts. Alden v. Maine, 527 

U.S. 706 (1999). This “Eleventh Amendment immunity” protects against 

“the indignity of subjecting a State to the coercive process of judicial tri-

bunals at the instance of private parties, regardless of the forum.” Id. at 

713, 749 (cleaned up).  

“[A] State will be deemed to have waived its immunity” in federal 

court “only where stated by the most express language or by such over-

whelming implication from the text [of state law] as will leave no room 

for any other reasonable construction.” Atascadero State Hosp. v. 

Scanlon, 473 U.S. 234, 239–40 (1985) (cleaned up). The question is one of 

federal law, but to answer it, courts must carefully consider the state law 

provisions at issue and how a state’s courts have construed them. When 
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an immunity issue “has not been determined by state courts, this Court 

must resort to the general policy of the state as expressed in its Consti-

tution, statutes and decisions.” Lee-Thomas, 666 F.3d at 251 (quoting 

Ford Motor Co. v. Dep’t of Treasury, 323 U.S. 459, 467 (1945), overruled 

on other grounds by Lapides v. Bd. of Regents of Univ. Sys. of Georgia, 

535 U.S. 613, 623 (2002)); see also Parente v. Lefebvre, 122 F.4th 457, 463 

(1st Cir. 2024) (“Of course, federal courts need to interpret state law while 

deciding the ultimate federal question at issue[.]”). 

This test “is a stringent one.” Atascadero, 473 U.S. at 241. It is not, 

however, a magic words test. This Court has been “reluctant to infer that 

the only way a state statute can satisfy the stringent test is to include 

the words ‘federal court’ or ‘United States’ in the statutory text.” Lee-

Thomas, 666 F.3d at 254. In Lee-Thomas, this Court relied on a Maryland 

decision holding that the “overwhelming implications from the words 

‘any claim’ in the immunity provision” of a state statute “leave no room 

for any other reasonable construction except that the immunity provision 

waives Eleventh Amendment immunity.” Id. at 254 (some quotation 

marks omitted) (discussing Bd. of Educ. of Baltimore County v. Zimmer-

Rubert, 409 Md. 200, 216 (2009)); see also Laird v. Chrysler Corp., 460 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 17 of 40



12 
 

A.2d 425, 429–30 (R.I. 1983) (statute making state liable “in the same 

manner as a private individual or corporation,” along with historical con-

text and legislative acquiescence, “overwhelmingly impl[ied]” Eleventh 

Amendment waiver). 

Moreover, the United States Supreme Court has expressly dis-

claimed a magic words requirement in the parallel context of congres-

sional waiver of sovereign immunity. Dep’t of Agric. Rural Dev. Rural 

Hous. Serv. v. Kirtz, 601 U.S. 42, 48 (2024) (explaining that Congress 

needn’t “use magic words” to waive Eleventh Amendment immunity 

(quotation marks omitted)); id. at 52, 54.1 

 This case concerns how North Carolina’s courts have interpreted 

the text, structure, and purpose of the North Carolina Constitution. 

Corum and its progeny speak in emphatic terms of how immunity—re-

gardless of its particular form—must never interfere with vindicating 

rights protected by the Declaration of Rights. See Craig, 336 N.C. at 342. 

 
1 The Supreme Court’s “clear statement” test for congressional 

waiver or abrogation of sovereign immunity is functionally the same 
“stringent” test for a state’s waiver. See Atascadero, 473 U.S. at 241; id. 
at 253 n.5 (Brennan, J., dissenting) (“The ‘stringent’ test that the Court 
applies to purported state waivers of sovereign immunity is a mirror im-
age of the test it applies to congressional abrogation of state sovereign 
immunity.” (citation omitted)).  
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When plaintiffs lack an adequate state law remedy for injury done by a 

state actor, they may sue directly under the state constitution, and a de-

fendant may not plead “an immunity defense” to bar that claim. Id. at 

338. This authority creates an overwhelming implication that federal-law 

sovereign immunity cannot bar a valid Corum claim brought in federal 

court. North Carolina law does not leave room for any other reasonable 

construction. See Atascadero, 473 U.S. at 240. 

A. The Corum doctrine prohibits all immunity defenses to state 
constitutional claims when a plaintiff lacks an adequate 
state law remedy. 

 

In Corum, a professor brought free-speech retaliation claims 

against state university officials. These included a claim under Article I, 

Section 14 of the North Carolina Constitution for damages against the 

defendants in their official capacities. The defendants pled sovereign im-

munity. 330 N.C. at 766–67. 

The state supreme court began its analysis with the constitutional 

text. Section 14 provides: “Freedom of speech and of the press are two of 

the great bulwarks of liberty and therefore shall never be restrained, but 

every person shall be held responsible for their abuse.” The court ex-
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plained that “[t]he words ‘never shall never be restrained’ are a direct 

personal guarantee of each citizen’s right of freedom of speech.” Id at 781. 

The court then emphasized the fundamental purpose of the Decla-

ration of Rights—deterring abuse by state actors—and its outsized im-

portance in the state’s constitutional structure: 

The Declaration of Rights was passed by the Con-
stitutional Convention on 17 December 1776, the 
day before the Constitution itself was adopted, 
manifesting the primacy of the Declaration in the 
minds of the framers. The fundamental purpose 
for its adoption was to provide citizens with pro-
tection from the State’s encroachment upon these 
rights. Encroachment by the State is, of course, ac-
complished by the acts of individuals who are 
clothed with the authority of the State. The very 
purpose of the Declaration of Rights is to ensure 
that the violation of these rights is never permit-
ted by anyone who might be invested under the 
Constitution with the powers of the State. 

 
Id. at 782–83. The court further explained that it “give[s] our Constitu-

tion a liberal interpretation in favor of its citizens with respect to those 

provisions which were designed to safeguard the liberty and security of 

the citizens in regard to both person and property.” Id. at 783. 

The court held that “in the absence of an adequate state remedy, 

one whose state constitutional rights have been abridged has a direct 

claim against the State under our Constitution.” Id. at 782. This includes 
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the right to free speech, which “is equal, if not paramount, to” other 

rights. Id. “A direct action against the State for its violations of free 

speech is essential to the preservation of free speech.” Id.  

Then the court turned to whether sovereign immunity could bar 

these claims. It explained that sovereign immunity in North Carolina, 

first adopted by the court in 1889, was “firmly established in the law of 

our State today and has been recognized by the General Assembly as the 

public policy of the State. The doctrine of sovereign immunity has been 

modified, but never abolished.” Id. at 785. North Carolina’s test for as-

sessing a waiver of sovereign immunity is just as demanding as the fed-

eral standard. See Guthrie v. N.C. State Ports Auth., 307 N.C. 522, 538 

(1983) (“Statutory authority to ‘sue or be sued’ is not always construed as 

an express waiver of sovereign immunity . . . . This is true whether the 

suit is brought in a state court, or in federal court.” (citations omitted)). 

However, the court had also “long held that when public officials 

invade or threaten to invade the . . . rights of a citizen in disregard of law, 

they are not relieved from responsibility by the doctrine of sovereign im-

munity . . . . Indeed, that is the very harm that the people sought to 

thwart by adopting the Declaration of Rights.” Corum, 330 N.C. at 786 
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(citations omitted). Ultimately, “when there is a clash between these con-

stitutional rights and sovereign immunity, the constitutional rights must 

prevail.” Id. Otherwise, the state constitution’s promise of individual 

rights would be reduced to “a fanciful gesture.” Id.   

In its opinion, the court acknowledged its role as “the ultimate in-

terpreter of our State Constitution” and the importance of state courts in 

the enforcement of state law. Id. at 783. The court did not, however, sug-

gest that only state courts should be able to hear state law claims.  

Since Corum was decided, North Carolina courts have expanded 

this doctrine. In Craig v. New Hanover County Board of Education, a 

public-school student alleged that school officials failed to protect him 

from sexual assault. 363 N.C. at 335. The school board argued that it had 

not waived its immunity by purchasing liability insurance, and so gov-

ernmental immunity barred the plaintiff’s negligence and state constitu-

tional claims. Id. at 335–36. 

Relying on Corum, the state supreme court allowed the constitu-

tional claims to proceed. The “practical effect” of accepting the defend-

ants’ argument “would be to allow the doctrine of sovereign immunity to 

‘stand as a barrier to North Carolina citizens who seek to remedy viola-
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tions of their rights guaranteed by the Declaration of Rights,’ exactly con-

trary to our prior holding in Corum.” Id. at 338 (quoting Corum, 330 N.C. 

at 785–86). 

And while the defense at issue was “more precisely identified as 

governmental immunity,” the court reasoned that “[i]n application here, 

the distinction is immaterial.” Id. at 335 n.3. Regardless of the kind of 

immunity invoked, allowing such a defense would have yielded the same 

result: shielding the defendants from suit. See id. at 340. The court con-

cluded that plaintiffs who lack an adequate state law remedy can “bring 

claims directly under our State Constitution that will not be susceptible 

to an immunity defense.” Id. at 338 (emphasis added). 

This doctrine extends to immunity conferred by federal law. The 

North Carolina Court of Appeals has held that since the federal Public 

Readiness and Emergency Preparedness (PREP) Act provided school of-

ficials immunity from all tort claims, the plaintiffs had no adequate state 

law remedy, and so the Act could “not bar Plaintiffs’ colorable constitu-

tional claims” under Corum. Happel v. Guilford County Bd. of Ed., No. 

COA23-487-2, 2026 WL 1740299, at *5–6 (N.C. Ct. App. June 17, 2026). 
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The state supreme court has rejected every effort to limit this doc-

trine. See, e.g., N.C. Bar & Tavern Ass’n v. Stein, 388 N.C. 149, 159 (2025) 

(rejecting argument that plaintiffs must plead a least intrusive remedy); 

Askew v. City of Kinston, 386 N.C. 286, 303–04 (2024) (rejecting blanket 

administrative exhaustion requirement). The court has at times ruled 

against plaintiffs bringing Corum claims, but only because state law al-

ready provided an adequate remedy for the alleged injury. See, e.g., 

Washington v. Cline, 385 N.C. 824, 830–31 (2024) (holding that vacating 

criminal convictions was adequate state law remedy that precluded a 

Corum claim for damages). In the end, “the State cannot assert sovereign 

immunity as a defense to a valid Corum claim.” Kinsley v. Ace Speedway 

Racing, 386 N.C. 418, 423 (2024). 

Consistent with that precedent, this Court held in an unpublished 

opinion that the Eleventh Amendment does not bar Corum claims in fed-

eral court. In Guseh v. N.C. Central University, the magistrate judge rec-

ommended dismissing a Corum claim based on Eleventh Amendment im-

munity. 423 F. Supp. 2d 550, 561 (M.D.N.C. 2005). The district court 

judge disagreed, citing Corum: “[T]he Supreme Court of North Carolina 

has held that sovereign immunity may not bar direct North Carolina con-
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stitutional claims against the State and its agents.” No. 1:04CV00042, 

2006 WL 694621, at *1 n.1 (M.D.N.C. Mar. 13, 2006). The district court 

instead dismissed the plaintiff’s Corum claim because he had an ade-

quate state remedy. Id. at *1. This Court affirmed “for the reasons stated 

by the district court.” 206 F. App’x 255 (4th Cir. 2006); see also ACLU of 

N.C. v. Stein, No. 1:23CV302, 2024 WL 3203185, at *9 (M.D.N.C. June 

26, 2024) (relying on Guseh to hold that Corum “waived Eleventh Amend-

ment sovereign immunity for” state constitutional claims).  

The Court should reach the same conclusion here. The “practical 

effect” of permitting Defendants to plead the Eleventh Amendment 

would allow “an immunity defense” to bar the claims of plaintiffs who 

lack an adequate state law remedy to enforce their state constitutional 

rights. See Craig, 363 N.C. at 338. That is what the Corum doctrine is 

meant to avoid, and Defendants have not offered a reasonable alternative 

construction of state law. Accordingly, the District Court correctly denied 

Defendants’ motion to dismiss. 
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B. Federal-law immunity imposes the same barriers to vindi-
cating state constitutional rights that Corum prohibits.  
 

Defendants emphasize that federal-law and state-law sovereign im-

munity are distinct and argue that Corum doesn’t implicate federal-law 

immunity. Defs. Br. 10–15. But Corum’s animating principles—deterring 

constitutional violations and holding the state accountable when they oc-

cur—apply regardless of forum. And federal-law immunity imposes the 

same barriers to vindicating state constitutional rights that Corum em-

phatically disallows. Moreover, to accept Defendants’ position would es-

sentially create a magic words test for Eleventh Amendment analysis, 

something the United States Supreme Court and this Court have been 

careful to avoid. 

Article I, Section 14 of the North Carolina Constitution enshrines 

the interests of deterring free-speech violations and holding the state ac-

countable when they occur. See Corum, 330 N.C. at 785–86. These inter-

ests do not disappear when a plaintiff raises a claim in federal court, 

which has proven to be a natural forum for adjudicating parallel federal 

and state constitutional claims.2 To bar Corum claims in federal court 

 
2 See, e.g., ACLU of N.C. v. Stein, No. 1:23CV302, 2024 WL 3203185, 

at *9 (M.D.N.C. June 26, 2024); Zayre-Brown v. N.C. Dep’t of Pub. Safety, 
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would work against these interests: fewer plaintiffs would bring fewer 

claims holding fewer state actors accountable.3 

And though Corum dealt with state-law sovereign immunity, its 

logic extends to other immunity defenses that would have the same ef-

fect. Craig explained that Corum doesn’t permit “an immunity defense” 

to bar a constitutional claim where there’s no adequate state law remedy. 

363 N.C. at 338. Any distinction between immunity defenses was “imma-

terial” since, “[i]n application,” the result would be the same. Id. at 335 

 

No. 3:22-CV-191-MOC-DCK, 2024 WL 410243, at *6 (W.D.N.C. Feb. 2, 
2024); Torres v. Dye, No. 5:20-cv-00164-MR, 2022 WL 620333, at *3 
(W.D.N.C. Mar. 2, 2022); El-Bey v. N.C. Dep’t of Pub. Safety, No. 5:21-cv-
00084-MR, 2021 WL 5056082, at *5 (W.D.N.C. Oct. 29, 2021); Bin Xu v. 
UNC, No. 3:08CV403–RLV, 2010 WL 5067423, at *8 (W.D.N.C Dec. 6, 
2010); Googerdy v. N.C. Agric. & Tech. State Univ., 386 F. Supp. 2d 618, 
629–30 (M.D.N.C. 2005); see also Bernstein v. Sims, No. 5:22-CV-277-BO, 
2023 WL 2763108, at *2 (W.D.N.C. April 3, 2023) (allowing Corum claim 
to proceed against local defendants); Sheaffer v. County of Chatham, 337 
F. Supp. 2d 709, 729–30 (2004) (same); Frye v. Brunswick County Bd. of 
Educ., 512 F. Supp. 2d 694 (E.D.N.C. 2009) (stating that “[g]overnmental 
immunity does not apply to plaintiffs’ North Carolina constitutional 
claims” against local defendants but dismissing on other grounds).  
 

3 Federal courts may decline to exercise supplemental jurisdiction 
over novel or complex state law claims. 28 U.S.C. § 1367(c)(1). Defendants 
have not argued that should happen here. 
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n.3. This rule extends to immunity conferred by federal law. See Happel, 

2026 WL 1740299, at *6. 

While these cases don’t expressly address Eleventh Amendment 

immunity, the implication is clear: the state constitution doesn’t permit 

state actors to plead any form of immunity that would “‘stand as a barrier 

to North Carolina citizens who seek to remedy violations of their rights 

guaranteed by the Declaration of Rights[.]’” Craig, 363 N.C. at 338 (quot-

ing Corum, 330 N.C. at 785–86). 

Also, North Carolina’s waiver test mirrors the stringent federal 

standard. See Guthrie v. N.C. State Ports Auth., 307 N.C. 522, 538 (1983); 

Biggs v. N.C. Dep’t of Pub. Safety, 953 F.3d 236, 241 (4th Cir. 2020) 

(“[U]nder both federal and North Carolina law, a state must make a clear 

statement (like in a statute or a regulation) to indicate” consent to suit”). 

But this high bar was no obstacle in Corum. So, if state-law immunity 

can’t bar a Corum claim when a plaintiff lacks an adequate state law 

remedy, the equally demanding federal standard shouldn’t either.  

Defendants rely primarily on this Court’s decision in Global Inno-

vative Concepts, LLC v. State, 105 F.4th 139 (4th Cir. 2024). In that case, 

the district court held that precedent from the Florida Supreme Court 

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 28 of 40



23 
 

indicated a waiver of federal-law sovereign immunity: “where the state 

has entered into a contract fairly authorized by the powers granted by 

general law, the defense of sovereign immunity will not protect the state 

from action arising from the state’s breach of that contract.” Id. at 144 

(quoting Pan-Am Tobacco Corp. v. Dep’t of Corrs., 471 So. 2d 4, 5 (Fla. 

1984)). 

This Court found that statement insufficiently clear to show that 

Florida meant to “waive[ ] its federal-law immunity from suit in federal 

court every time it makes a contract.” Id. This Court also noted a Florida 

statute providing that “[n]o . . . section of the Florida Statutes . . . shall 

be construed to waive the immunity of the state or any of its agencies 

from suit in federal court.” Id. (quoting Fla. Stat. § 768.28(18) (omissions 

in original)). 

This case is different. Plaintiffs have not brought run-of-the-mill 

contract claims but seek to enforce a constitutional right. See Happel v. 

Guilford County Bd. of Educ., 387 N.C. 186, 210 (2025) (“[T]he serious-

ness of a run-of-the-mill battery claim pales in comparison to the State’s 

deliberate deprivation of one’s fundamental constitutional liberties.”). 

North Carolina law prioritizes the vindication of those rights above all 
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else. The Corum doctrine accomplishes this by removing the practical 

barrier of immunity defenses when plaintiffs lack an adequate state law 

remedy. See Happel, 2026 WL 1740299, at *6. This doctrine is the “policy 

of the state as expressed in its Constitution . . . and decisions.” Lee-

Thomas, 666 F.3d at 251 (quoting Ford Motor Co. v. Dep’t of Treasury, 

323 U.S. 459, 467 (1945)). To bar Plaintiffs’ claims here would undermine 

that policy. 

Moreover, unlike Florida, North Carolina has no statute expressly 

refusing to waive sovereign immunity in federal court. And while North 

Carolina law requires that certain claims be brought in a particular fo-

rum, e.g., N.C.G.S. § 143-291 (requiring that negligence claims against 

the state be brought in the North Carolina Industrial Commission), there 

is no such limitation on Corum claims. 

In sum, unlike in Global Innovative Concepts, the implications from 

state law here overwhelmingly show that Defendants cannot plead the 

Eleventh Amendment. Other cases referenced by Defendants are simi-

larly distinguishable. For example, in Kennecott Copper Corp. v. State 

Tax Commission, a Utah statute allowed certain claims to be brought “in 

any court of competent jurisdiction.” 327 U.S. 573, 578 (1946). Despite 
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this text, the Supreme Court explained that the statute’s history, differ-

ing approaches to statutory construction, and the fact that other Utah 

statutes expressly consented to federal jurisdiction rendered the statute 

too ambiguous to waive federal-law immunity Id. at 579.  

Those ambiguities aren’t present here. Every relevant source of 

state law—text, structure, purpose, and precedent—weighs in favor of 

allowing Corum claims against state actors in federal court, and against 

allowing immunity defenses to bar those claims. So does the state su-

preme court’s emphasis on giving the Declaration of Rights “a liberal in-

terpretation in favor of its citizens.” Corum, 330 N.C at 783.4 

Or consider another case where a statute authorizing a state to “sue 

and be sued” was insufficient to show an Eleventh Amendment waiver. 

 
4 Defendants also cite Doe v. UNC System, 133 F.4th 305 (4th Cir. 

2025), which held that the Eleventh Amendment barred certain claims, 
including the plaintiff’s state constitutional claim. But Doe didn’t discuss 
Corum at all. It instead concerned whether UNC was an “arm of the 
state” and whether, by seeking a venue transfer, UNC waived sovereign 
immunity. Id. at 314. Also, Doe mainly relied on Huang v. Board of Gov-
ernors of UNC, 902 F.2d 1134 (4th Cir. 1990), which was decided two 
years before Corum.  

As for Love v. Hogan, No. 22-1928, 2025 WL 763473 (4th Cir. Mar. 
11, 2025) (per curiam), that unpublished opinion concerned a statute that 
only waived immunity for tort claims brought in “a court of the State,” 
id. at *1 (quoting Md. Code Ann., State Gov’t § 12-104(a)), which clearly 
did not implicate claims brought in federal court.  

USCA4 Appeal: 26-1261      Doc: 27            Filed: 07/17/2026      Pg: 31 of 40



26 
 

Fla. Dep’t of Health & Rehab. Servs. v. Fla. Nursing Home Ass’n, 450 U.S. 

147, 149 (1981) (per curiam). That statute had little implication for where 

a plaintiff could sue. But here, the Corum doctrine specifically prohibits 

immunity defenses when there’s no adequate state law remedy, which 

means no Eleventh Amendment immunity, which necessarily means that 

Plaintiffs could sue in federal court.  

Perhaps Defendants will argue that Plaintiffs could simply raise 

their claims in state court. They could, but that doesn’t mean they must. 

In state court, Plaintiffs would still lack an adequate state law remedy—

meaning a non-constitutional remedy—for the violation of their free 

speech rights. See Deminski v. State Bd. of Educ., 377 N.C. 406, 413 

(2021). The Corum doctrine ensures a state constitutional remedy in 

these circumstances by circumventing immunity defenses. See Happel, 

2026 WL 1740299, at *5. It does not dictate where a plaintiff must seek 

that remedy.  

If all of this can’t satisfy the “overwhelming implication” test, it is 

unclear what would. Accepting Defendants’ argument “would come peri-

lously close . . . to imposing a ‘magic-words’ requirement” for Eleventh 

Amendment analysis, which the Supreme Court and this Court have ex-
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pressly declined to do. Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. 

Kirtz, 601 U.S. 42, 54 (2024); Lee-Thomas, 666 F.3d at 254. 

C. The state legislature has not acted to prevent federal courts 
from hearing Corum claims.  

 

When construing waivers of sovereign immunity, legislative acqui-

escence is relevant when state law recognizes those principles. See Lee-

Thomas, 666 F.3d at 254–55 (explaining that two years of “legislative in-

action” following decision finding Eleventh Amendment waiver was “con-

spicuous” and further supported a finding of waiver); Laird v. Chrysler 

Corp., 460 A.2d 425, 430 (R.I. 1983) (legislative “silence in the face of” 

federal decisions finding Eleventh Amendment waiver “suggests that the 

Legislature has acquiesced in the finding that there is an Eleventh 

Amendment waiver implicit in” in a state statute). North Carolina law 

has long recognized the doctrine of legislative acquiescence. See City of 

Raleigh v. Mechs. & Farmers Bank, 223 N.C. 286, 292 (1943).  

Since Corum was decided, North Carolina’s federal district courts 

have often relied on their supplemental jurisdiction to hear Corum 

claims. See footnote 2, supra. Indeed, the Middle District of North Caro-

lina disagreed with Defendants’ Eleventh Amendment argument twenty 
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years ago, and this Court affirmed. Guseh v. N.C. Cent. Univ., 206 F. 

App’x 255 (4th Cir. 2006) (per curiam); see also ACLU of N.C. v. Stein, 

No. 1:23CV302, 2024 WL 3203185, at *9 (M.D.N.C. June 26, 2024) (rely-

ing on Guseh and Corum to reject Eleventh Amendment immunity de-

fense). 

The North Carolina General Assembly has surely been aware of 

this practice. If the General Assembly disapproved, it could have re-

sponded through constitutional amendment or legislation. It also could 

have created a mechanism for federal courts to certify questions involv-

ing state law to the state supreme court.5 

None of that has happened, even as the General Assembly has 

made changes to other aspects of state constitutional litigation. See 

N.C.G.S. § 1-267.1 (creating three-judge panel system for redistricting 

litigation and facial constitutional challenges to state statutes); N.C.G.S. 

§ 1A-1, Rule 19(d) (making state legislative leaders necessary parties in 

any challenge to state statutes or constitutional provisions). Such con-

 
5 As this Court has often lamented, North Carolina remains the 

only state that has not enacted a process for federal courts to certify ques-
tions to the state supreme court. See, e.g., Stahle v. CTS Corp., 817 F.3d 
96, 113–115 (2016) (Thacker, J., concurring). 
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spicuous inactivity over years of federal courts hearing Corum claims fur-

ther supports the District Court’s conclusion.  

II. In the alternative, the Court should remand so the Dis-
trict Court can fully address the parties’ arguments in the 
first instance. 

 

When a district court does not address sovereign immunity argu-

ments, this Court has remanded for the district court to consider them in 

the first instance. E.g., Lytle v. Griffith, 240 F.3d 404, 410–11 (4th Cir. 

2001) (remanding sovereign immunity issue that involved questions of 

state law so the district court could address it first); Keller v. Prince 

George’s County, 827 F.2d 952, 964 (4th Cir. 1987) (same); Global Inno-

vative Concepts, 105 F.4th at 145 (same). Remand is also appropriate 

when a district court addresses immunity arguments but does so with 

little analysis. See, e.g., Ellis v. Salt Lake City Corp., 147 F.4th 1206, 1230 

(10th Cir. 2025) (remanding qualified immunity issue to “the district 

court to perform a more complete analysis”). 

Here, Defendants argue that Corum doesn’t prohibit a sovereign 

immunity defense against Plaintiffs’ state constitutional claims in fed-

eral court. But Defendants paid little attention to this issue below. They 

briefly argued that North Carolina had not waived Eleventh Amendment 
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immunity on any of Plaintiffs’ claims, including their federal claims, 

against Defendants in their official capacities. JA193–195. They cited but 

didn’t discuss Global Innovative Concepts and didn’t mention Corum. In 

response to the motion to dismiss, Plaintiffs cited to Corum. Dist. Ct. ECF 

No. 23 at 12 n.1. Then in reply, Defendants still didn’t address Corum, 

nor did they provide any further discussion on the Eleventh Amendment. 

Dist. Ct. ECF No. 27.  

Perhaps because of this cursory discussion, the District Court dis-

posed of the issue simply by pointing to Corum’s holding that “when there 

is a clash between these constitutional rights and sovereign immunity, 

the constitutional rights must prevail.” JA35 (quoting 330 N.C. at 786). 

While the District Court reached the correct result, it didn’t have an op-

portunity to fully engage with the arguments presented now. Accord-

ingly, if this Court does not wish to address the parties’ arguments in the 

first instance, it should remand for the District Court to do so, which 

would then aid any further review by this Court.  

CONCLUSION 
 

Eleventh Amendment immunity is “an immunity defense” that, if 

permitted here, would have the “practical effect” of “allow[ing] the doc-
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trine of sovereign immunity to ‘stand as a barrier to North Carolina citi-

zens who seek to remedy violations of their rights guaranteed by the Dec-

laration of Rights[.]’” Craig, 363 N.C. at 338 (quoting Corum, 330 N.C. at 

785–86). State supreme court precedent forbids such barriers. Therefore, 

the District Court correctly denied Defendants’ motion to dismiss Plain-

tiffs’ Corum claims. This Court should either affirm or remand to the Dis-

trict Court to fully consider the parties’ arguments in the first instance.  

REQUEST FOR ORAL ARGUMENT 
  

 Plaintiffs respectfully request oral argument. This case presents an 

important constitutional issue, and oral argument may aid the Court in 

its decisional process.  
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